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Tue September Term begins this 
year as late as the calendar will permit 
under the statutes and the rules of the 
court, and yet it is too early for work 
to be begun in earnest, and the first 
two weeks of the term will drag along 
in a weary, uneertain manner. Counsel 
will be there, but they will have had 
neither time nor inclination to prepare 
their cases. Many of them have only 
had time to snatch a short vacation ip 
the latter part of August, and return 
now only ready to mnke excuses and 
have their cases postponed. ‘The tem- 
perature during the first half of Sep- 
tember is often more oppressive than 
it isin August, and the cities, if they 
are ever unhealthy, are more so then 
With vnd 
counsel weary and reluctant, wud cun- 
scious that they have plenty of time, 
the work of the term goes on slowly 
and nothing is gained by beginning so 
If the term began two weeks 


cases unprepared, judges 


soon. 
later the increased vigor and zeal of 


judges and counsel and the sense of 


pressure that comes from want of time 


would bring about more work and of a 


better 
over. The judges have now the regu- 
lation of the terms in their own hands, 


quality before the term was 


33 





| 


and we trust they will arrange them 


with some regard to the climate. 


Tur question of the right of the 
to fill 


wrising during the session of the Sen 


’ ‘ . > . 2 
Governo vacancies in office 


ate snd ecoutinuine in the recess, jas 
lost its practical importanee for the 
present, but it is well to be prepared 
for emergencies and we therefore note 
here for future reference the case of 
Henry P. Farrow and John S Bighy, 
U_5. Cirenit Court, N. D., Georgia, 
July 17, 1880, 3 Federal Reporter 112. 
Henry P. Farrow was U. S. District 
Attorucy for the Districts of Georgia. 
His term expired April 19, 1880, dur- 
the the Senate. On 
April 23, during the session of the Sen- 
ate, Mr. Justice Bradley appointed Mr. 
Farrow to the office under section 793 
of the Revised Statutes. Mr. Farrow 
was qualified under this appointment 
under it. In 
May, 1880, the President nominated 
John 8. Bigby to the Senate for the 
office. The Senate adjourned without 
acting ou the nomination. In July, 
1880, during the recess of the Senate, 


ine session of 


and claimed the office 


the President issued a commission to 
Mr. Bigby to the office and he quali- 





TH 


The Senate being’ still 
in recess these facets were submitted 


fied under it. 


by both claimants to the court to de- 
cide which of them was entitled to the 
Section 793 provides that the 
person appointed by the Cirenit judge 
until 


office. 
shall serve un appointment is 
made by the President, and no longer. 
The question presented was whether the 
President had power during the recess 
to make an appointment to fill a vacaney 
this 


Was a vaexney provided for in article 


which existed before; whether 


2, section 2, of the constitution which 
authorizes the President to fill vaecan- 
cies Which may happen during the re- 
the Senate. The held 
that the President had power to make 


coss. of court 
the appointment and that this clause 
in the coustitution embraced all vacan- 
cies that may happen to exist during 
the recess of the Sénate. The opinion 
of the 
attorney general and several decisions 
We do not think 
nuthorities are as harmonious on this 


cites many the opinions of 


of the courts. the 


subject as the learned jndge would 


have us believe, but we can only refer 


at present to a collection of cases in 
2 N. J. Law Journar 136. 

On the Ist of August last the Vice- 
Chancellor filed an opinion in 7he Na- 
tional Trust Company v. Hlias M. 
Miller, Receiver of the Silver Spring 
Paper Co., in which he discussed very 
thoroughly the relation of the directors 
of corporations to the creditors and 
the doctrine He laid 
down broadly and emphatically the doc- 
trine thatthe property of a corporation 


of ultra vires. 


is a trust in the hands of the directors, 
und that they are subject in dealing 
with it to all the liabilities of trustees, 
and that the property may be followed 
by the creditors in the same manner as 
trust property, and is subject in the 
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hands of all persons, who are not bona 
Jide purchasers for value, to all the 
claims of the creditors. In this 
the directors of « Paper Mill Co. had 
made a deed to one of their number 
and he executed a mortgage to the 
complainants for the benefit of a Wes- 
tern railroad company, and the com- 
plainants agreed that the mortgagor 
should not be liable personally. The 
court held the mortgage to be ultra 
vires and void, and found that the 
complainants had notice of the bre ich 
of trust, and were not bona fide pur- 


Case 


chasers. 

It was also held in this case that a 
foreign corporation is entitled to the 
same treatment as a domestic company 
in w matter of this kind. 


The recent decision of the United 
States Cireuit Court for the Southern 
District of Ohio, in Kennedy v. S.C. 
and L. Rh. Co. in re petition of Frank 
Cork, adm'r, 3 Federal Reporter 97, 
is directly in conflict with that of the 
Court of Errors of New Jersey in 
Palys v. Jewett, Receiver, 5 Stew. 302. 
In the New Jersey case, it will be re- 
membered, it was beld that the Court 
of Chancery has no jurisdiction to 
make 2 decree for damages against the 
receiver of the railroad corporation in 
favor of a person who is injured by the 
negligence of the servants of the re- 
ceiver in the management of the road, 
and that, althongh a suit at law cannot 
be brought against the receiver with- 
out the leave of the court of equity, 
yet this leave must be granted if it be 
shown that a proper case exists. The 
United States court holds that in such 
iu case a suit at law cannot be brought 
against a receiver appointed by a court 
of equity without the leave of the court, 
and that the court bas a right to take 
to itself all controversies to which the 
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receiver may become a party, and that 
it may refuse even to allow a trial by 
jury under its own auspices in the case 
of a claim for damages arising from 
negligence. In this case a receiver 
had been appointed for the defendant 
by the United States Cireuit Court in 
a suit to foreclose a mortgage on the 
road. While the receiver was opera- 
ting the road, one of the trains ran 
over and killed a Mrs. Cork. Her hus- 
band brought a suit for damages in a 
State court, but at the instance of the 
receiver he was ordered by the U. 5. 
Circuit Court to dismiss his suit with 
leave to be heard in that court. He 
then filed a petition in the United 
States Court setting forth his course 
of action and demanded a trial by jury. 
The court not only held that he could 
not bring an action in the{State Court 
without leave, but refused to allow a 
trial by jury and held that the Court 
of Equity which had appointed the 
receiver had complete jurisdiction of the 
case and might try it in any way they 
thought best, according to the prac- 
tice of the court. They might, if they 
chose, direct an issue of fact to be tried 
by a jury, but this was a matter which 
lay wholly within the discretion of the 
court. They held that the constitu- 
tional guaranty of a trial by jury in all 
suits at Jaw had no application in the 
case because it was a case within the 
jurisdiction of a court of equity, and 
they likened the practice to that used 
in marshalling the assets of an insolv- 
ent corporation, where the claims pre. 
sented were often purely legal. We 
may refer on this point to some sug- 
gestions of our own in this Journal, 
June, 1880, in a» note upon Palys v. 
Jewett. 


Tne article which follows deserves 
careful consideration from the Bar 





| CONTRIBOTED. | 
EXAMINATION FOR ADMISSION 
TO THE BAR. 


In every State it is a matter of the 
greatest importance, that no person be 


admitted to practice in its courts, eith- 


er as an attorney or counsellor, unless 
he has been able to show, first, that he 
is aman of the best moral character, 
and secondly, that he is fully qualified 
by an extensive and thorough course 
of study and reading to perform the 
responsible and arduous duties of an 


The 
first of these requirements has been 


attorney counsellor at law. 


y or 
provided for in New Jersey by allowing 
the gentleman with whom the appli- 
cant has served his clerkship to certify 
thereto. And perhaps in a small State 
like New Jersey, where every member 
of the bar is known, either personally 
or by reputation, to the Bench and his 
fellow members of the Bar, this is a suf- 
ficient guaranty that the applicant is a 
proper person to be admitted to the 
ranks of the profession. 

In the other requisite of high legal 
attainments, the only test can be that 
In the of 
examination and its extent the practice 
pursued in the various States differs 
widely, and even in the same State has 


of an examination. mode 


varied at different periods. The re- 
sult, however, to be obtained in all, is 
to ascertain whether the applicant has 
properly fitted himself by his studies 
and the performance of his duties as a 
clerk to take upon himself the active 
exercise of a responsible and onerrus 
profession. 

In New Jersey he is required to un- 
dergo an oral examination in the pres 
ence of the Bench and Bar of the Su- 
preme Court of the State. The exam- 
ination is conducted by examiners ap- 
pointed for that purpose by the court, 
and consists of oral questions pro- 
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pounded to the applicant for admission 
by one of the examiners. These ques- 
tions seldom, if ever. exceed ten or fif- 
teen in number, and are generally, if 
not ulways, all on one department or 
topic of law. 

In Pennsylvania the applicant ap- 
pears alone before a Board of Exam- 
iners appointed by the court, and is 
there examined by two or more of them 
on all the leading heads or departments 
of law, the examination of each candi- 
date lasting from half an hour to three 
quarters of an hour. It is very ex- 
haustive and thorough. Upon the ree- 
ommendation of the Board the candi- 
date is licensed by the court to act as 
an attorney at law, the grade of coun- 
sellorat law not being recognized there. 

In the State of New York, prior to 
September, 1877, the examination was 
an oral one, similar to our New Jersey 
examinations, and was very superficial 
and inadequate to test properly the 
attainments of the candidate. The 
examination now required by the new 
rules of the Court of Appeals consists, 
first, of a written examination, second, 
of an oral examinafion. In the First 
Judicial District (New York city) in the 
written examination, the candidates are 
required to write the answers to a 
printed set of questions, about forty or 
fifty in number. Three hours are given 
them to perform this task, and then 
they are required to undergo an oral 
examination. ‘This oral examination is 
conducted by three examiners, each of 
whom propounds to each of the candi- 
dates about the same number of ques- 
tions as are propounded in our New 
Jersey examinations. Upon the result 
of both the written and oral examina- 
tions depends the success of the can- 
didates, and in arriving at the result 
the Examiners take into account the 
handwriting, grammar, and spelling of 





the candidate as shown by his written 
answers. In the Second Judicial Dis- 
trict the written examiation is about 
twice as long as in the First District 
A whole day is allowed to write the 
answers to the questions, which at the 
last examination numbered over sev- 
enty. The oral examination is like the 
Pennsylvania examinition, that is the 
candidate is privately examined bv the 
Board. The sueeess of the candidate 
depends on the same elements as in 
the First District. 

These systems of examination illus 
trate fully the various systemsat vogue 
in our different States at the present 
time. Any member of our New Jer- 
sey Bar who has attended any of the 
examinations at Trenton, can not but 
be impressed with the idea that they 
are a perfect farce, and that admission 
to our Bar, as far as the examinations 
go, 18 rather a piece of luck than a test 
of merit und legal acquirements. What 
man applies who is quite so ignorant 
that he cannot give the definitions of 
“law,” “municipal law,” ete., and how 
many could state the doctrines of sub- 
rogation, xdmiralty law and the like. 
Yet many have been admitted, to the 
writer's own knowledye, on answering 
a series of radimentary questions like 
the first and many have failed to answer 
questions like the latter and been given 
another chance on something easier. 
For many come and few (almost none) 
are rejected. The aim of our exam 
iners appears to be to find out if the 
vandidate knows anything at all rather 
than how much. 

Of late years our profession has been 
very largely recruited from the ranks 
of what are known in our eities and 
large towns as office clerks, men who 
have entered lawyers’ offices as mere 
boys, without a liberal, or often even a 
common school education, have served 
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long terms as clerks and then applied 
for admission to the Bar without ever 
having done more in the way of legal 
study than to read two or three books 
of Blackstone and the more important 
portions of our statutes. As a conse- 
of the 


which our larger cities are situate have 


quence the bars counties im 
become filled up with men who have 
no special aptitude for the profession, 
and who are really fitted for nothing 
better than mere clerical duties, and 
who often are 2 source of reproach to 
the profession 

The object with which this article 
has been written is to impress on both 
the Bench and Bar the urgent neces- 
sity for an immediate reform in the mat 
to 
our Bar, and is written with more con- 


fidence 


ter of examinations for admission 
in its fulfillment from the fact 
that the necessity for the adoption of 
the views herein entertained has been 
very generally expressed by many of 
the leading members of the profession 
and the judges themselves (by one of 
them very strongly years ago to the 
writer.) The only obstacle appears to 
be conservatism—the dread of chang- 
ing the present order of things—the 
But 


what is conservatism in its truest sense ? 


present mode of examination. 
Is it not preserving the acknowledged 
integrity of 
And how may we better do 


ability and professional 
our Bar ? 
this than by closing tight the doors of 
admission to all except to those who 
can pass a satisfactory examination in 
all the leading principles of jurispru- 
dence, and show by a written examina- 
tion that they arc masters of the arts 


and spelling, accomplish- 


rm? 


of writing 


ments which are not as general as 


would be supposed from the amount of 
money spent on the edueational insti 
tutions of our State 

admission 


The last examination for 
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tothe Bar of New York, held in New 
York City, embraced printed questions 
artner- 
ship, three questions ; Equitable Con- 
version, two questions ; //abeas corpus, 
Distribution of intes- 
tate’s estates, one question ; Privileged 


on the following subjects : 


four questions ; 


communications, two questions; Real 
[state law, ten questions; Measure of 
damages in actions for breach of cov 
enants of seizin, warranty and quiet 
enjoyment, three questions ; Proceed- 
ings in Attachment, three questions ; 


Proceedings in Injunction, two ques- 


tions ; Pleading, three questions ; Fire 
Insurance, one question; Marine In- 
surance, two questions ; Salvage, one 
question ; Executors and Administra- 
questions, Principal and 
Surety, two questions, being forty-three 
in all. 


tors, four 


The vral examination was conduet- 
ed by three examiners, the first of 
whom propounded questions regarding 
evidence and practice to each member 
of the class; the second propounded 
questions relating to commercial law, 
contracts, ete., and the third questions 
on the New York practice under the 
The 


aminations lasted almost three hours. 


code of civil procedure. oral ex- 
There were about thirty members in 
the class, of whom over fifty per cent. 
were rejected as not coming up to the 
Here 


we see examinations which fully test 


standard of excellence required. 


the nequirements of the candidates in a 
wide range of legul learning. Any one 
passing the ordeal successfully must 
have not only aequired a knowledge of 
practice and clementary law, bat have 
also gone over a liberal course of study 
in the higher departments of law. 

Cau the New Jersey Bench and Bar 
the New York 
(admission to practice in which has 


afford to allow courts 


been heretofore considered to be a mat- 
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ter of course and « faree) to pat the m | several hours, and be for both Attor- 
to shame by establishing and carrying neys and Counsellors at the same time 
examination 


outa system of examinations, whieh en 
ha 


culture than 1s re 


foree higher Jegal 
more than 
the 


‘XKamination 


quired here. Is it anything 


fair to the Beneh and Bar. and to 


hiunself, that the 


be 


that the applicant should hav 


applieant 


shonld thorongh and searching 


op 


A 


ate 


portunity to answer questions upon 


all the varions departments of learn 


ing? The community have a 


know that one who cnhjoys and exer 


ot 


a lawyer is 
all the 


and 


eises the high privileges 


thoroughly conversant wit 


principles of jarisprndence ; 


theronghly examined, and 
of 


pubhe by being either 


that he be 


not be made the leughing stock his 


friends and the 
rejected or re-examined because he has 


misapp! ehended the erude 


questions 


of am inexperienc d examiner, or failed 


on some topie which he has 


He dese 


have a fair chance on 


not spec 
i 


ially studied and should 


ose l . 
Pali CML 


has 


who were generally and excellently pre 


nation. The writer knowh men, 


pared, to suffer from both these causes, 


hus also known men who knew 


ana 


almost nothing of law as a science, to 


pAsSS Aa perfect exramation on ques 
i 


tions calling for some mere elementary 


He 


write 


definitions. has also known men 


who could not three consecutive 


ss and be licensed. 


lines of English to pa 


To come to the vriter 


would earnestly 


amipations to be 


‘ fixed’ clay 


1 
‘ 


Supreme Cor ; 


il 


tre 


written 
\ssembly 
State House 


CANAL 


or Senate Chamber 


before the Cotiunittes 


Examiners, not necessarils fhe pres 


t} 


i 


ence of the court the morning, il 


li 


i 
aed 


they be general im their seope and st 


thre: | 


appheant himself has a right to demand | 


‘}assessed! in any town, city or munie 


| (different 


given to each elass); that in the after 


papers to be 


/noon an oral examination be had, eon- 
the 


present in vogne; and that upon the 


ducted somewhat in manner at 


report of the committee of examiners 
to the court, those suecessfully passing 
iboth of the examinations, be admitted 
_to the grade applied for and licensed. 

Till 
adopted it will be found thaé our 


this or a similar eourse be 


sur 
and that 
finally, after the mischief is done, we 
shall, as they did in New York, have 
to take a new departure. 


will materially deteriorate, 


Let us do it. 

at onee before the mischief is done. 
“An ounee of prevention is worth a 
| pound of cure.” 


” 
4s 


K. A. S. M. 
NEW JERSEY STATUTES OF 1880. 
A cursory examination of the acts 
passed by the New Jersey legislature 
of 1880, shows some curious features. 
Chapter LVIT repeals an act entitled 
“A farther act concerning cities,” ap- 
| proved April 5th, 1878. Now, as there 
l were two entirely different acts, each 
having that title, approved on that day 
(BP. L. 1878, pp. 309, 420), it may both- 
er the secker after truth, to say noth- 
ing of the municipal jobber, to apply 


‘ 
t 


his repealer ; and possibly some “eity 
of tess than 7,000 inhabitants and more 
tha £500, 


wards” may thereby be deprived, prov 


ni and divided into three 


‘}identially, of aldermen, for this year at 


least. ‘ 


Chapter CXX provides “that all taxes 
i 
assessed 
of 


well as residents,” ete., 


pality of this State shall be 


tha * * 


upon real estate “2 non 


residents as 


which, literally constrned, seems to 
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HD 


mean that ad// municipal taxes shall be | the waters of 20200 ane 
A Atlan tie 
presumably not intended by our rep- | née 
resentatives. | 
Chapter CXXXVI_ provides that no | 


liquors shall be sold or given, in great; yet this act, if produced just at the 


Borlington 
consider if 
of 


cousidered as 2 unit 


assessed on real estate only. resull, | eounties. “Us a 


Just how the waters three 


counbtics arc to be 
may embarrass the courts a trifle, and 


or small quantities, to any boy or girt | rielit moment, might have been pre- 


under eighteen years of age, if the 


parent or guardian of such boy or girl 
forbid such sale or gift, under a 
alty. 


pen 
ry b4 . 
The question naturally suggest- 


ed is, whether the elusive vendor or 


donor of liquors in moderate or deter 


mediate quantities would be 
and, also, whether the prosecutor must 
remove all doubt in the court as to the 
sex of the recipient of these alcobolic 
favors. 

Chapter CXLVIII provides that on 
judgment for violating any municipal 
ordinance, execution may issue against 
the “persons” of the defendants, /7- 
cluding females. Perhaps under these 
general terms, the ungallant Vineland- 
ers intend covertly (or feme covertly, 
so to speak) to suppress some of their 
gushing agitators. 

Chapter CLXIV regulates the mode 
of paying salaries to County Clerks, 
in all counties where now or hereafter 
their compensation “shall be by annual 
salary.” 
ty where such provision pow exists 
(P. L. 1874 p. 280), and even the mode 


of paying that official is fixed in alinost 


As Camden is the only coun 


identical terms, this act, if not utopian, 
seems to be premature, at least. 


Chapter CCXXITI repeals $88 of the | 


Justices Court Act, thereby taking 


away trial by jury on appeals from the | 
judgments of justices mot rendered on | 


verdicts. Does this revive the act (P 
L. 1857, p. 558) allowing trial by jury 
in such cases in Essex County ? 


Chapter CIV makes it a misdemeanor 
to carry away undersized oysters “from | 


liable ; | 


| ponderating as a precedent at Clicago 
ately 

| Chapter CX X VILT exempts from jury 
duty any person niter seven years: con 

of 

One 


s of this kind will destroy 


secutive service 2s member why 


‘ 


Framimeipal fi department or 
two more Let 
trial by jury altogether, by exempting 
pe 


jury service. 


sical endurance 


vw phys 


quahfies then: for 


persons whos 
euliarly 


iy 
fo be sur e other classes now 


exempt, telegraph operators, 





firemen im service, officers of Lunatic 
| L. 1880, 


| P- 131), but every one of these has been 


|Asylams, and physicians (P. 


}exempted on the ground that his ordi 


| nary duties prevented his serving on 


| juries Now we have the emeritus 


fireman saying, “I prav thee have me 
is w relte 


L198, 


£26) which exempts for five years ther 


excused.’ By the way, there 


n uct, (Rev. p 


after irom COUPUSOLY Servier wm a 


' 
Ba i 
Is the form of ; 


township office any one who serves one 
this al 


(Pat 


his been in 
449) 


ib official claim- 


Ait] rnort 
AJLDOURTI 
L779 


| authenticated case 


| yeu! 


|force since no well 


Ing the benefit of it, 2s a kind of pinch 


| beck Ciucinuntus, exists 


| 
| 


|THE AMERICAN BAR ASSOCIAT'N 
\ Saale 


annual meeting of this as 


The 
sociation was held at Saratoga on the 
th, 19th 20th of In 
numbers, in the interest nianifested in 
+ 


fuira 


and Lugust 


1¢ accession ot 
of 


subjeets dis 


os ’ 
the proceedings, 
mud in 


the cliaracter 


thie 


new members, 


the pape yt rend in | 
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cussed, this meeting, two years only 
from its foundation, fully justified the 
expectation of its founders 

The proceedings were opened on the 
18th by the address of B. H. Bristow, 
the president of the Association, which, 
in pursuance of the constitution, was 


‘ 


devoted to the purpose of “ communi- 
cating the most noteworthy changes in 
statute law on points of general inter- 
est made in the several States and by 
Congress during the preceding year.” 
The wisdom of this provision was made 
especially manifest by the admirable 
address of President Bristow. In no 
country in the world is the machinery 
for making laws so complex as in this, 
The Fed- 
eral Congress and thirty-eight State 


or so constantly in motion. 
Legislatures are engaged in this im- 
portant business, most of them upon 
kindred subjects of general interest. 
If we consider both the importance and 
difficulty of becoming even superficially 
acquainted with the general dvift and 
tendeney of the product of this intri- 
cate muchinery, we shall appreciate the 
value of this provision of the constitu- 
tion of the American Bar Association. 
Iu the address of Mr. Bristow we shall 
find compactly stated, and with judi- 
cious Comments, all the important leg- 
auction of the year, affecting 
Lu 


fluence of lawyers in shaping legislation 


islative 
general interests. view of the in- 
throughout the country, the informa- 
tion thus distributed will be especially 
valuable. We have not space to give 
even the briefest synopsis of the ad- 
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tion in the absence of the local coune)! 
from the State from which the eandi 


bhre 


date comes, and an amendment to 
by-laws was also adopted, authorizing 
a City or State Bar Association to ap 
point two delegates to the Association 
In this connection it may be well to 
state that membership is obtained by 
application to the local council of each 
State, which is composed of the Vice 
President from the State and not less 
than two other members elected by the 
Association annually. On the nomina 
tion of the local council to the general 
council the names, if approved by the 
latter, ure voted on by the Association, 
by ballot if required 

A new by-law was then adopted, au 
thorizing the treasurer to print two 
hundred copies of the papers, reports 
und addresses read before the Associa 
tion for the use of the author 

Then followed the election of mem 
bers of the general connveil, one from 
State, among Myr. 


Weart of Jersey City was elected for 


each whom Jacob 


New Jersey. The Secretary reported 


that, including those to be added at 
this meeting, the members of the Asso 
The 


reported balance on band 


elation will exceed five hundred. 
Treasurer 
last year $734.87; receipts, $1,575: 
disbursements, $1,485.89, balance on 
hand, $823.98 

At the evening session un interesting 
paper was read by Myr. Henry E. Young 
of Charleston, 5S. C., on “ ‘Lhe Sunday 
Laws. ' 


the subject from the carliest 


It was an claborate review o! 


times, 


ress, but we understand that it will| embracing all the carly English legis 


be speedily printed and widely circu- 
lated. 

After the 
amendment to 


President's address 


the constitution was 


| 
| 
| 
| 


islation, out of which our system has 
grown, and a detailed statement of the 


an| Sunday laws of most of the Stutes,— 


with the omission, Lowever, of New 


adopted, providing that the executive | Jersey, which, in w historical point of 


committee may present names of can-; view, would have been found more in 


didates for membership in the associa-' teresting than any other. 


We under 











stand that Mr. Young failed in his ef- 
fort to obtain the necessary facts from 
New Jersey. We hope he will be able 
to supply the omission before the paper 
is printed. This review shows a body 
of laws, actually existing, substantially 
uniform throughout the country, from 
Plymouth Rock to the Golden Gate, 
but absurdly out of harmony with the 
usages of modern fife, and ina large 
degree obsolete, yet remainmg un- 
touched, because their general parpose 
accords with public sentiment, and 
their proper amendment would be 
found to be an almost impossible task. 

The proceedings of the second day 
opened with the annual address, by 
Hon. Cortluidt Parker of ,.New Jersey, 
on the invitation of the Executive Com- 
mitiee, in pursuance of the by-laws. 
His sabject was the delineation of the 
character of AJexander Haniulton and 
William Paterson as jurists and as two 
of the chief founders of the Constitu- 
tion of the United States. This ad- 
dress was received with very marked 
favor by the large audience which lis- 
tened to it, and was in every way 
worthy of Mr. Parker's seputation. It 
is gratifying that New Jersey was 
called upon to furnish the second an- 
nual address of the American Bar As- 
sociation, and that the occasion was so 
happily used to perpetuate the name 
awnd eminent services of one of our early 
lawyers and statesmen, honored and 
remembered here, but not elsewhere, 
according to his deserts. We cannot 
mar the address by an abstract, but 
must await its publication by the As- 
sociation. 

After the address the Association 
took up the consideration of the report 
of the committee on Legal Education 
and Admission to the Bar, made by 
Carlton Hunt, of Louisiana, its Chair- 


great zeal and ability 





man at the last meeting, and made the 


34 
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special order at this time. These vital 
subjects of the mode of legal edneation 
and the terms of admission, formed the 
burden of most of the oral discussions 
of the Association at this meeting and 
continued through the following day- 


The debate was participated in by 


R. Wayne Parker, Charles Borcherling, 
A. Q. Keasbey and Cortlandt Parker, 


from this State, as well as manv well 


known lawyers from other States, and 
was closed by Mr. Hunt, whose able 
report formed the basis of the diseus- 


sion, and who has devoted himself with 


7 
‘ 


to the elevation 


of the stundard of acqnirement in the 
profession, as the basis of all true pro- 


gress in jrrispradence and legislation. 


Great differences of opinion were 


developed by the debate, especially 
upon the question whether it is desir- 
able that liw schools shall be widely 
established whose diploma shall be one 
of the essential qualifications for ad- 
mission to the Bar. On the last day 
of the session the disenussion was 
closed by the adoption of an amend- 
ment offered by Mr. Cortlandt Parker, 
“That the several State and other local 


Bar Associations be respectfully re- 


quested to reeommend and further the 
maintenance of Schools of law.” The 


remaining resolutions were laid apon 
the table, and upon motion of Mr. J. 
Hubley Ashton, of Washington, D. C., 
the following resolution was adopted 
without debate. 


Resolved, That the Vice-presidents and local 
council for each State be required to report 
to the committee on Legal Education the facts 
in regard to the qualifications existing by law 
for admission to the Bar in such states, and 
the means therein provided by public author- 
ity or otherwise for promoting and facilitating 
the study of law, and the necessity or pro- 
priety of elevating the standard of qualifica- 
fion for admission to the Bar in such State. 
and the best means of accomplishing that ob- 
ject. 

Resolved, That the said committee be direct- 
ed to report such facts and suggestions as may 
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be furnished by the several Vice-presidents) the action of the Association, we look 
and local councils, and present resolutions to is Cake ait eaten of tail 
the Association for further consideration and | or one of its chief sources of userth- 
action with such suggestion as the committee | ness. 
may desire. ‘ ‘ . 
y : ; : | Before the adjournment on Friday 
The discussion will be continued | 3 aa . 
an amendment to the Coustitution was 
adopted, to the effeet that the Seere- 


tary and two other persons shall be 


with renewed interest next year 
At the evening meeting on ‘Thurs- 
day the General Counei! reported the 
y ‘ y I appointed by the President at each 
officers nominated for the ensuing «ear : as 
‘annual meeting of the Association, as 
who were unanimous! y elected : : 
President, Edward J. Phelps, Burlington, | : . ’ 
Vt.; Secretary, Edward Otis Hinkley, Balti-| Presidents of the several states infor- 


2 committee to obtain from the Vice- 


ate, SE ™_ a oa ce el pe ey ng mation in regard to members who shall 
delphia ; Executive Committee, Luke P. Po- : sor : 
land, St. Johusbury, Vt., Simeon i Baldwin, have died in the interval, with direet 
a ap age Conn., William Allen Bother,’ ions to said committee to provide suit- 
NCW Ork City. 

The following are the Vice-Presi- 
dents and Members of Local Conneils 
for New Jersey, New York and Penn- 
sylvania : 

New Jersey—Vice-President, A. Q. Kens 
bey. Local Council—Garret D. W. Vroom, | nual session : 

R. Wayne Parker, Charles Borcherling. 

New York—Vice-President, Clarkson N. Resolved, That the Committee on Judicial 
Potter. Local Council—Nathaniel C. Moak, Administration be requested to ascertain and 
James M. Dudley, W B. French. report at the next session how far Congress 

Pennsylvania— Vice-President, George W., | can vest in state courts power to execute a 
Biddle. Local Council—A. A. Outerbridye, | National Bankrupt law. 

Henry Green, George Shiras, Jr., Hugh M. Resolved, That the Committee on Jurispru- 
North. idence be requested to ascertain and report 
Two very instructive and interesting | ®t the next session how far executive officers 
at at ale “a | ead eee Bs ” |of the general Government can reverse the 
papers were then read, one by George | action of predecessors in cancelling land pat- 
Tucker Bispham, of Philadelphia, on | ents which have already been issued. 
“The Rights of Material Men and Em-| On Friday evening the annual din- 
ployees, of Railroad Companies, as|ner of the Association was given at the 
against Mortgages,” and the other by | Grand Union Hotel, at 8 o'clock. Gen. 
Henry T. Hyde. of Boston, on “Ex-|A. R. Lawton, of Georgia, presided and 
tradition Between the States.” These|the toasts were responded to by Mr. 
are subjects uf national interest and|———— Marston, Attorney General of 
pressing importance, and in both the| Massachusetts, B. H. Bristow, Edward 
law is in a state of formation, and/J. Phelps, of Vermont, George Hoad- 
almost of experiment. They are fair} ley, of Ohio, Emery Storrs, of Illinois, 
specimens of those subjects which|Joln A. Ward, of New York, A. Q. 
should furnish the field of action for a| Keasbey and Thomas N. McCarter, of 
National Bar Association. Their in-| New Jersey, George A. Mercer, of 


terest is as wide as the country, and | Georgia, and Gen. Wm. Preston, of 


nhle notices at their discretion. 

Gen. E. F. Bullard, by common con- 
sent, offered the following resolutions, 
iwhich were referred to the respective 
commlttees, to report at the next an- 





they must be shaped into law more| Kentucky. Abont one hundred law- 
through the efforts of the Bur and the | yers were present—with no reporters, 
action of the courts than by positive | and the festivities were kept up with 
legislation. To the wider interest in|unflagging interest until after mid- 
and attention to such topics as these, | night, when the Association separated 
which must be created year by year by! with an earnest invitation from Judge 
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Poland, the chairman of the Executive 
full and inereased 
uttendance on the next session, to 
held at Saratoga on the third Wednes- 
day of August, 1881. 

We think that this review of the pro- 
ceedings of the American Bar Associa- 
tion makes it evident that it is to bea 
permanent institution, with a great 
and beneficial influence upon the pro- 
gress of jurisprudence, and the ameli- 
oration of legislation throughout the 
country. 


Jommittee, for a 


he 


[ CONTRIBUTED. | 
PLEADING—REPLICATION DE IN- 
JURIA. 


Grafflin v. Jackson, et als 
{11 Vroom 449, | 
1. The general replication de ‘njuria cannot 
be pleaded to a plea denying or amounting 
to a denial of the plaintiff's cause of action. 
2- Objection to a replication de injuria cannot 
be taken by a general demurrer. It can 
only be made available by a motion to strike 
out. 

. Aplea which in its commencement pro- 
fesses to answer the whole count, and in its 
body answers a part only, is bad. 

. In an action on the case by the owner of 
chattels leased by a third person against an 
officer for selling them under an execution 
against the lessee, the damages sustained by 
the plaintiff are the foundation of the ac- 
tion ; and a plea that the officer levied and 
sold only the right, title and interest of the 
lessee, and that the plaintiff had not at the 
time of the commencement of the suit, and 
would not sustain any damages by reason of 
the premises, is a good plea. 

Demurrer to replication. 

The action was brought against the 
defendante for an injury to the plain- 
tiff's reversionary interest in certain 
goods and chattels. 

The declaration 
plaintiff, before, etc., was the owner of 
divers good and chattels, to wit, (enu- 
merating them) which said goods and 
chattels had been,and were before then, 


alleges that the 
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let to hire to one C.M.D. and to one J. 
R. D., for a certain time to come, and 
then unexpired, and the same were 
then in the possession of the said C. 
M. D. and J. R. D. under and by vir- 
tue of the said letting, to wit, at, etc., 
yet the defendants, well knowing the 
premises, but contriving and wrong- 
fully and unjustly intending to injure, 
prejudice and aggrieve the said plain- 
tiff in his reversionary interest and 
property in the said goods and chat- 
tels, and to deprive him of the benefit 
and advantage thereof, whilst the said 
plaintiff so was the owner of the said 
good and chattels, and whilst the same 
were so let to, and in the possession of 
the said C. M. D. and J.R. D. as afore- 
said, to wit, on, ete., at, etc., wrong- 


Sully and unjustly seized and took the 


suid goods and chattels of the said 
plaintiff from and out of the posses- 
sion of the said C. M. D. and J. R.D. 
and converted and absolutely sold and 
disposed thereof to their own use. And 
thereby the said plaintiff hath been 
and.is greatly injured, prejudiced and 
aggrieved in his reversionary estate 
and interest of und in the said goods 
and chattels, to wit, at, ete. 

To this declaration, in addition to 
the general issue, the defendants plead- 
ed actio non, because they say that the 
defendant, James Jackson, on the first 
day of February, A.D. 1876, by the 
judgment and consideration of this 
court, recovered against the said J. R. 
D. and C. M. D., the sum of $8,711.96 
for his damages and costs, as by the 
record and proceedings thereof still 
remaining, etc., more fully and at large 
uppeu's; that upon said judgment a 
writ,of execution was issued to Patrick 
H. Laverty, sheriff, etc.:; that by virtue 
thereof the said P. H. L., as sheriff, by 
the command of the other defendants, 
levied on the right, title and interest of 
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the said J. R. D. and C. M. D. 
goods and chattels in the said deelara- | 


in the! 


tion mentioned, except the twelve iron | 
cars, one office copying press, ete., and | 
sold at a sale advertised by him ae- 
cording to law, their right, title and | 
interest only in the same as he lawfully | 
might for the cause aforesaid, whieh | 
were the taking and selling in the said | 
declaration mentioned ; and these three | 
defendants aver that the said plaintiff) 
had not, at the commencement of this 
suit, sustained and would not sustain 
any damage by reason of the premises ; 
to 
Wherefore they pray judgment if the 


and this they are ready verify. 
said plaintiff onght to have or maintain 
his aforesaid action thereof against 
them by reason of anything in said de- | 
claration alleged. 

To this plea the plaintiff filed the | 
general replication de sujuria sie pro-| 
pria absque tali causa. 

To this replication the defendants 
filed a general demurrer 

Argued at the June Term, 1878, be- 
fore Beasley,Chief Justice, and Justices | 
Depue, Sendder and Knapp. 

Mr. A. Mr. 
MeCarter for the defendants. 

Mr. W. J. Lyon tor the plaintiff. 


Depur, J.: The damayes sustained | 


S. Jackson and 7. NN. 


by the plaintiff are the foundation of 
his action, and the material averment | 
in the defendants plea is that the 
plaintiff had not, at the commencement | 
of this suit, sustained and would not 
sustain any damage by reason of the) 
Tanered y. Allgood, 4H. 


Phe plea, therefore, amounts 


premises. 
& N. 437 
toadenial of the plaintiff's cause of 


action. ‘The replication de injuria| 
vannot properly be pleaded to a plea | 


denying or amounting to a denial of | 


the plaintiffs cause of action. 1 Sm. | 
L. Cas (208) 240, note to Crogate’s 
case ; Elwell v. Grand Junction R. R.| body contains ap answer only to part. 


‘available 


only be taken by 
Curtis v. Marquis of Headfort, 6 Dow 
| ling 496 . 


iof this repheation 
| dict ; 


material 


}& P 


| genera. 
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Co., M. & W. 669: Ruckman v 
Ridgefield Park R. R. Co., 9 Vroom 98 
The replication is clearly bad. 


5 


But the objection, I think, was only 
on special demurrer, when 
special demurrers were allowed, and, 
special demurrers having been abolisi- 
ed, ean now only be taken by motion 
to strike out. In Fursdon v. Weeks, 3 
Levinz 65, it was adjudged that the 
good on general demur 


objection was g 
rer, but the later cases hold that it ean 


special demurrer: 


Parker v. Riley, 3 M. & W 
230. ‘The objection to an improper use 
is removed by ver 
und, inasmuch as its effeet is to 
put the defendant to the proof of every 
the 


substance, but of 


tllegation 
ot 


form merely, such as could only be 


in his plea, 
fault is not one 
reached by special demurrer. 

The plaintiff, on the argument, at- 
tacked the deiendant’s plea. A special 
plea was not necessary to present the 
defence relied on. The defence might 
forward under the 
eeneral issne. Dean v. Whitacre, 1 C. 
& P. 347; Duffill v. Spotswoode, 3 C, 
435; Van Antwerp v. Newman, 2 
Cow. 5438. In Allgood. 4 
H. & N. 444, there is a precedent for 
such ih plea . 
out of the 
IV., which 


have been brought 


‘Tanered vy 


but that precedent arose 
Hil. 'T., 4 Wm, 
restricted the effect of the 
to the denial of the 
wrongful act, (1 Chit. Pl, 744) and has 


Ree. Gen 


issue 


‘given rise to a multitude of special 


pleas in the English practice, which 


were previously unnecessary. This rule 


is not in force in this state. In one 


respect, however, the plea is defective. 
It 


(actio non, ete.) to answer the whole of 


professes, in the commencement, 


the plaintiff's cause of action, and in 





THE NEW JERSEY 


A plea may be pleaded to part of a 
count, if that part be material and sev- | 
erable from the rest; but it must,in such | 
event, profess to answer that part only. 
A plea which professes to answer the | 
whole count and answers only part is | 
bad. Fleming v. Hoboken, 11 Vr. 270 ; | 
Lord v. Brookfield, 8 Vr. 552; Post-| 
master Gen. v. Reeder, 4 Wash. C. C.| 
R. 678 ; Earl of Manchester v. Vale, 1} 
Wm. Saund. 27. 

For the 


use of this replication cannot be ob- 


reason that the erroneous | 


jected to on general demurrer, judg- | 
ment must be for the plaintiff. 


This decision is well worth careful study, if 
for no other reasonthan the criticism which 
such an examination will provoke. The review- 
er thinks he may venture to assert that upon 
examination the decision will be found to be 
both unsound in logie and in law, and super- | 
ficial in the solution of the case in hand. 

1. The replication was demurred to, and the 
well known principle was applied, that the 
party comiitting the first fault in substance 
him; Allen v. 
O'Donnell, 5 


of 


shall have judgment against 
Crofoot, 7 Cow. 46: Brehen v. 
Vr. 409; 1 Chitty’s Pl. 668. A 


its own force goes back to the first error, and 


demurrer 


the first pleading or the declaration is there- 
the Babb v. 


Loomis v. Youle, | 


fore first considered by court ; 
Mackey, 10 Wis. 371: 
Minn. 175; Young v. Duhme, 4 Mete. (Ky.) 
239; Washington, ete., Road vy State, 19 Md. 
239 ; Dilly v. Roman, 17 Md. 337. 

'The first question then to consider is, is 
there a cause of action stated in’ the 
tion? The of the declaration 
that defendants knew that C. M. D. 


D. were the lessees of certain goods, that the 


declara- 
substance is 


and J. R. 


term had unexpired, and that at the expira- 
tion of the term the possession of the goods 
would revert to plaintiff, the owner, etc., and 
then alleges that defendants ‘‘wrongfully and 
unjustly seized and took the said goods and 
chattels of the said plaintiff from and out of 
the possession of the said C. M. D. and J. R. 
D., and converted and absolutely sold) and 
disposed thereof to their own use, And there- 
by,” ete. 

We must, of 


course, settle the question 


| conversion by his introduction. 


» 
129; Glay v. Smith, 38 N. H. 


| tiff’s interest 
} 


from being followed or found.” 





whether this be an allegation in trover and 
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conversion, or in case for damages simply. 
Plaintiff concludes himself from claiming a 
He 


has neither actual or constructive possession, 


says he 
that he has sold that fora term yet unexpired, 
The law is well settled that his only remedy 
for injuries during the term is for damages in 
case ; Corfield v. Coryell, 4 Wash. C. C. 387 ; 
Vanbrunt v. Schenck, 11 Johns 386; Putnam 
v. Wyly, 8 Johns 435. Hopwood v. Schofield, 
Mood and Rob. 54: Brown v. Merrit, 22 Vt. 
171. 
The question then is, does the allegation 
of action in case? Does the 


show a cause 


|allegation taken in connection with the state- 


| ments and admission in the introduction show 


by necessary tmplication an injury to the plain- 


in reversion? ‘The case is no 


doubt assumed to be coincident with Tancred 
v. Allgood, 4 H. and N. 488, 


however, has a proposition in the declaration 


which case, 


not contained in this under review, to wit, 
‘and dispersed them so as to prevent the same 
This allega- 
tion, such as it is, is directed obviously to the 
reversionary interest—-the only interest plain- 
tiff was in a position to complain for the in- 
jury of. It is the vital, pivotal allegation of 
the declaration. 

The part of the allegation ‘that the defend- 
ants wrongfully and unjustly seized and took 
the said goods out of the possession of the 
said C. M. D. and J. BR. D., 


absolutely sold and disposed thereof to their 


and converted and 


own use,” charges no injury to the reversionary 
Pollock, C. B.. 


Fitzhugh, 6 H. and N, 507 says, in an 


interest. in Lancashire Wagon 
Co. v 
analagous case, ‘‘We think if there was no 
conversion, except in selling, there is no con- 
but 
the court in considering a new assignment in 
of the “We 
think the new assignment thereto good. The 
plaintiffs new assign that the conversion did 


version in law and no cause of action ;” 


aid declaration, further said: 


not cousist in the mere sale, but the delivery 
alsoand causing the waggons to be wsed and 
worn and plaintiffs injured in their ttle, ete. 
Abbott. 


©. J., says, “The sale being altogether void 


=. 


in Owen v. Leigh, 3 B. and C. 473, 
the plaintiff sustained no legal damage from 
it, 
respect OF it.” 


and has therefore no ground of action in 
* ‘There can be no doubt of the well settled 
proposition that any injury to personal prop- 
erty, while they are in the contractural pos 
session of a party, is prima facie an injury to 
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the possessory right, contradistinguished to 
any injury conceivably affecting a reversionary 
right ; Tancred v. Allgood, 4 H. and N, 442: | 
Hickok v. Buck, 22 Vt. 15; Gorden v. Harp- 
er, 7'T. R. 11 ; Corfield v. Coryell, 4 Wash. | 
C. C. 387; Putnam v. Wyly, 8 Johns 433. It} 
is just as well settled that to maintain an | 
action for injury to the interest of a reversion- 
er, the remedy is by an action on thc case 
specifically pointing out in the declaration th: 
ultimate facts of injury to this particular in- 
terest as ‘‘prevented from following and find- 
ing the goods” in Tancred v. Algood ; *‘deliver 
ing the said waggons to diverse persons in pur- 
suance of the sale, and thereby causing the same 
to be used by the said persons and worn by such 
user,” ete., in Waggon Co. vy. 
Fitzhugh, 6 H. and N. 5038. The 
used by Parke, J., in Baxter v. ‘Taylor, in 4 
Barn. and Adolph ‘*to 
action it was necessary for him to adleg 


Lancashire 
language 
76, is, maintain this 
and 
prove that the act complained of was injurious 
to his reversionary interest, or that it should 
appear to be of such a permanent nature as to 
be necessarily injurious.” The phrase ‘well 
knowing the premises,” can have ouly the 
effect of charging that there was an actual 
attempt to dispose of the reversionary interest, 
which is not an injury on authority of Lan- 
cashire Waggon Co. v. Fitzhugh and Owen vy. 
Leigh, above cited, Bramwell, B., in Tan- 
cred v. Allgood, says, ‘‘words (referring to an 
attempt to sell) do not give a cause of action.” 
Wheeler v. Moore, Wright (0) 408. ‘The case 
of Dean v. Whittaker, et als. 1 C. and P. 348, 
so far as it conflicts with the above, is in ex- 
press conflict with all the authorities. See 
Ward v. Macaulay, 4 T. R, 489. 

But what of the quasi allegation, ‘‘And 
thereby the plaintiff hath been and is greatly 
injured, etc. * * in his reversionary estate, etc. ?” 
Suppose the facts of injury alleged antecedent 
to this allegation, under legal interpretation 
can only be applied to the possessory interest, 
will not this latter allegation have the effect 
to apply the facts of injury to the estate of 
the reversioner? Clearly not. Ordinarily an 
allegation introduced by ‘‘thereby,” whereby, 
being one of the forms of perguod, destroys the 
force of an otherwise issuable allegation. But, 
as we shall subsequently see, inasmuch as 


damages alone cannot be regarded as an issu- 
able tact, it is sufficient to present the matter 
of damages to the jury in actions on the case, 





if it be alleged under a quod cum, ‘‘whereas,” 
‘*thereby” ‘‘whereby,” etc.; Pryce v. Beicher, 
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3 Man. Gran. and Scott 91; Mary’s Case, 9 
Co. Rep. 113. The Court say in Pryce v. 
Belcher, ‘‘this allegation will be sufficient if 
damages might have resulted from the unlaw- 
ful acts of the defendant previously stated.”’ 
But in the case under review the facts ‘‘pre- 
viously stated,” in law, only can be applied to 
the possessory interest; and Justice Hornblower 
in Potts v. (N. J.) 544 says, 
“There are other injurics that from their very 
nature can only be prejudicial to the posses- 


Clarke, Spen. 


sion; such as cutting or trampling down the 


grass or growing grain; or gathering and 


orchard, and, 
were to 
1 injury, it would be bad on demurrer, 


aver that it was done 


carrying away frnit from the 


therefore, if the li 


sucl 


ndlord declare for 


even though he should 

to the prejudie 
But in the pr 

plamtiff have 


( f his VeCVE) sion.”” 


sent ¢ 


ase no acts unlawful as 


against th been charged; the 
are injuries to the lessee’s 
demurrer called for a judg- 
It was of course 


had, and the aeclaration adjudged good, which 


il jurk S 
rights, aud the 
went upou the declaration. 


Ss nauifest error. 


ae 


is to this peculiar declaration just 
filed, Lt states in substance 
that the taking and selling in the declaration 
were not as alleged, but a sheriff’s sale of the 
interest only of the lessees ; and that such sale 
was lawful and that the plaintiff has not sus- 


ert 


ais peculiar a plea 


tained any damages, ete. 

The first ruling upon this plea is, that it 
puts in issue the damages alleged, and on that 
account amounts to a denial of the plaintiffs 
cause of action, meaning, of course, that it is 
a special plea amounting to the general issue, 
and as such, good, as against the general de- 
murrer interposed. ‘The case of Tancred v. 
Allgood is relied on as a precedent, but upon 
inspection it will be seen that the word ‘‘dam- 
age” is used in this case as synonymous with 
“injury.” But that cannot be predicated of 
the case under review ; for no legal injury as 
to the plaintiff was alleged in the declaration 
as has been shown; so that the plea is in direct 
conflict with the whole line of authorities, 
that a plea of non damnificatus is bad on gen- 
eral demurrer ; Jones v. Lees, 1 H, and N. 
192; Andrews v. Warring, 20 Johns 162; 
Hogencamp v. Ackerman, 4 Zab. 140. Suth- 
erland, J., in McClure v. Erwin, 3 Cow. 332, 
says *“The plea should go to the right of action, 
not to the question of damages.” He further 
suys that non damnificatus is confined to a 
single plea, viz: in a condition of a bond to 
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indemnify and save harmless; Andrews v. 
Waring, 20 Johns. 158; Archer v. Archer, | 
8 Gratt 539. 


dently intended to present a specific point of 
contention. ‘The plaintiff obviously expected 
by his allegation *‘dispersed them so as to pre- | 
vent the same from being followedand found” | 
to lay the foundation for proving that the de 
fendant had sold the goods leased in ‘market 
overt,” and then contend as matter of law, that | 
the title had passed to the vendez against all | 
the world,—that the sale operated in rem | 
irrespective of adverse interests. ‘The de-~ 
fendants denied that the sale was in market 
overt, and that by a mere paper performance, a 
nugatory act, the plaintiff was not injured, [f 
he was not injured he was not damaged. 
There must be damnum cum injuria ; Kramer 
v. Stock, 10 Watts 115. Jnjuria means a 
tortious act, Wills 581. In T'ancred v. All- 
good, Pollock, C. B., said in arguendo, ‘No 
doubt he has a remedy if he has been injured, 
but here the plea alleges that the plaintiff has 
sustained no injury.” How and in what terms 
did he state ‘‘no injury ?” Obviously, by de- 
nying that the sale was in market overt, etc., 
so as to disclose as matter of law that no in- 
jury resulted. The ‘‘no damage’ was a mere 
conclusion from the facts previously stated, 
for the law speaks a uniform language that 
damages vel non is purely a question of law, 
and it is only the measure or guantum that is 
fact. The question of a right, as well as the 
criterion for estimation, is law for‘the court ; 
and whenever a wrong is done to a right, and 
though no substantial injury be proved, nomi- 
nal damages will be given in support of the 
right. Whipple v. Cumberland Man’f’g Co., 
2 Story 661; Bagby v. Harris, 9 Ala. 173; 
Browner v. Davis, 15 Cal.9; Devendorf v. 
Werf, 42 Barb. 227; Bond v. Hilton, 2 Jones 
(N. C.) L. 149 ; Seal v. Moreland, 7 Humph 
575 ; Paul v. Slason, 22 Vt. 231; Monroe v. 
Stickney, 48 Me. 462; Indianapolis R. R. Co. 
v. Mutherspaugh, 71 Ill. 572. 

Then we have clearly detected an obvious 
error in the ruling of the court, that a plea to 
the damages amounts to a denial of the plain- 
tiff’s cause of action,—it amounts to nothing, 
and a general demurrer will remove it. See 
above authorities. There is another ruling on 
this plea. ‘The learned judge says, ‘‘it pro- 
fesses at the commencement (actio non, etc.,) 
to answer the whole of the plaintiff’s cause of 





action, and in the body contains an answer 
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only to part,” and on this point the plaintiff 
had judgment as the result of the defendant's 
The 


demurring to the general replication. 


cation of principl: that of nee ssity is al- 
to actions ex con- 


The 


c cited by the | d judge, to wit, Flem- 


most exclusive ly adapt d 


tractu aud not at all to actions ex delicto. 
Broodk- 
A 
ily illustrate 
ty itl it. re- 


to S800 of 


szord V. 


neral Vv. Lu 


absurd on 
part of a claim 
C2 CONnLTK and 


to alleg 


is so absurd as to be : idai on 


pro tate 
» the 


demurrer. 


whole. 


In actions on the case the facts must be 
stated 
whole shail result in a point of injury. 
stand 


whole, and a plea which countervails any one 


with such legal 


sequence as that the 


This 
formula of statement noust or fall usa 
of the essential elements of this integral cause 
of the declarant is ail that is essential ; it is un 
answer to the whole declaration in legal effect ; 
Patcher v. Sprague, 2 Johus 465; ebbit v. 
Tilton, 23 N. H. 120; Tony v. Field, 10 Vt. 
353. The declaration contains but one count 
with entire consistency of statement of facts 
and their dependency and connection to make 
out the point : Cooper v. Heermance, 3 Johns 
318 ; Briggs v. Dorr, 19 Id. 96; Tucker v. 
Ladd, 7 Cow. 452; Stockbridge [ron Co., 107 
Mass. 290, and the court adjudged (although 
erroneously as above shown) that the issue 
The defendant certain- 
ly denied this with a sufficient averment, as 


was damage vel non. 


the vourt said, ‘“The plea, therefore, amounts 
to a denial of the plaintiff's cause of action.” 
By the court’s own showing and according to 
established principles there was not any other 
element in the declaration for him to plead to. 
Bayle, J., Hesketh, 2 
Stark. 518, ‘‘the question of dumages never 


says in Jackson v. 


arises till the ¢sswe bas been tried,” but here 
the court say ‘‘damages are the foundation of 
the action.” A plea to the very foundation is 
certainly up to its claim, though it claim 
to be a to the Can 
any oue but the court point out the portion of 


the declaration which is unanswered on the 


bar whole declaration. 


theory of the decision itself ? 

The next vein of error is in assuming that 
the plea has any of the qualities of a special 
plea; that it proposes to answer at all ; that 





7 
it concluded with a verification is of no con- 
sequence. ‘The case of Wilkes v. Hopkins, et 
als, 6 Man. and Grang 36, fully shows that a 
plea cannot be interpreted by its mere form. 
Its substance in point law, not in form, deter- 
nines its significance. It should have con- 
cluded to the country; aud such a conclusion 
could have been compelled by a motion to 
strike out the plea. Cowperwait v. Dummer, 
Instead of a motion the plaintiff 
Wilkes 


presented in 


3 Harr. 258. 
could have simply replied a sémiter. 
The 


legal effect to the court was simply whether a 


v. Hopkins, supra point 


replication de fnjuria as a substitute for a 
similiter is such error in pleading as to be uot 
faulty on general demurer. ‘The court with 


perfect propriety have said the case was at 
issue on the declaration and plea and that 
whatever trifling was indulged in after th 
at 


general demurer excuses all 


cause was issue was unsubstantial and a 
mere play upon 
How 
v. Lawrence, 2 Zeb. The barbarous repli- 
he it 


sanction applied indifferently 


words. ‘The replication was frivolous 


is by judicial 


to 


dilicto and ex contractu ought not to paralyze 


cation of injuria, since 


wctions @7 
the analysis of the court or counsel. Bueck- 
man ads. ‘Che Ridgtield Park Kk. R. Co., 9 Vr. 
The of the 
‘*'That the defendant of his 


the « 


98, trauslation replication is, 


owh wrong, and 


without wise alleged, committed the 


It denies the 
extent 


several trespasses defendants’ 
to 
Monprivatt v. Smith, et 
Warrell v. Clare, Id 629 

ust 455; Adams v. Andrews 
N. 8S. 292. Put 


you, defendant, 


pleaded by him. 
175 

Burnes v. Hunt, 11 
15 Adol, & El. 


vood sense it is 


justification thi 


tls., 2 Camp. 


into since 


have been kind enough to 


admit my cause of action, I will dispute all 
the matters of fact which you have set up in 
your special plea by way of justification, ex- 
The janguagve of the court in Buck- 


‘The 


** Where, however, 


ete. 


CuUuSE, 


man ads, Ridgtield Park Lt. KR. Co., supra, 


is it special plea may be 
pleaded in actions for tort or on contract, and 
the injury or contract is admitted, but som: 
special matter is pleaded in excuse, there is no 
reason either in principle or in precedent. 
why the general traverse 
iy 
This replication, therefore, assumes a special 
Bk. of Auburn 
‘Any ground | 
facts in the dee- 


mutter 


by replication of dé 


injuria should not used in either case.” 
plea. which Spencer C. J 


v. Weed.19 Johns 3ov. 


hi 
defines. 
of defence which admits the 


laration, but avoids the action by 


| 
which the plaintiff would not be bound to! 





| that it 
Suppose no evidence at 


language 


irial allegation im his plea.” 
| cannot form an issue. 
i& W. 762; 
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prove or disprove in the first instance, on the 
general issue may be pleaded specially,” Ott 
Balt. andO RK. KR. 
454, 


‘ 


v. Schroeppel, 3 Barb 59 ; 
Polly, &c., 14 Gratt 
says in .he case under review, *‘ 
its (the replication de ‘njuria) effect is to put 
the defendant to the proof of every material 


Co. Vv. The court 


Inasmuch as 


allegation in his plea the fault is not one of 
substance,” etc. But 
previously held that there was no ‘* material 


in this case the court 
allegations in the plea;” the languages used 
is that it, ‘‘ amounts to a denial,” etc.—a mere 
negation of the declaration, to wit—not guilty, 
What the plea amounts to is the whole ques- 
tion. In other words the defendant has not un- 
dertaken to prove—but to put the plaintiff on 
his proof. There is no denial in a special plea, 
it consists wholly of averments and for want 
in short, ad- 


of averments, admissions, and 


missions and averments, We are then con- 
fronted with the inevitable result that a plea 
which is adjudged to be wholly in denial—a 
mere negative plea— becomes affirmative when 
it is met by the replication de ‘njuria instead 
of a similiter. Must we apply to the legisla- 
ture to extract the the magic out of de injuria, 
or must a defendant submit when he pleads 
non assunupsit or not guilty or their respective 
equivalents to hLaving the burden of proof 
imposed upon him with all 1ts consequences 
of proving negations and assuming the open- 
ing and reply? But judgment will now be 
reversed if the burden and right to open and 
reply is by the court put upon the wrong 
Huntington v. Coukey, 33 Barb. 220 ; 
Mercer v. Whall, 5 Adol. & El. N. 5. 447. 
The court say the ‘* improper use” of this 
But 
what about an improper interpretation of the 


the 


party 


replication is removed ‘* by verdict.” 
whoie legal force of replication itself as 
change of burden of proof ? 
all 
wrong party be defaulted, would not the judg- 
The held that the 
plea and replication ar The 


is that the ** plea amounts to x de- 


works u 
be given and the 
ment be reversed 7 court 
both negative. 
nial,” and as to the replication ‘* its effect is 
to put the defendant to proof of every mate- 
‘Two negatives 
Bird v. Holman, 9 M. 
Bradley v. Eyre, 11 Id. 449. It 
is well settled that no cause is capable of trial 
before issue is actually joined by the parties. 
Bent & P. 216; Ellison v. 
Isles, 11 Ad. Shuff v. Stillwell, 6 
Halst. 282. is so ambula- 


v. Benyon, 6 C 
& Ell, H65 : 


‘* Improper use’ 
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tory that it is plainly dangerous; and the 
only license de injuria has got under the au- 
thoritics, except the one under review, for 
‘‘ improper use” is to be used in actions ex 
contractu instead of being confined to ea de- 
licto ; with the further saving perhaps, of a 
license to be wholly insignificant by being 
substituted for a similiter. The court further 
says the defence might have been put in un- 
der the general issue, but they bad previously 
said the plea was in denial—general issue. 
Here is the whole trouble: the plea was not 
to of 


Hopkins ct als., 6 Man. & Grang. 


interpreted according the authority 
Wilkes v. 
36. It was in substance negative and could 
not by any shift be made or interpreted affir- 
Phe 


plain, common-sense logic of special pleading 


mative without confusion and error. 
is in great need of deliverance from the plead- 
It 


meshes of mere terminology 


ers, is hung or rather strangled in the 
Nomenclature 
is convenient to aid investigation, but cannot 
be substituted for analysis itself. ‘The sum 
of the matter is that de dnjuria stands related 
non asstimosil, or not 


It 
By stripping the plea of its verbiage and tin- 


to a special plea as 


guilty, to a declaration. is yveneral issue, 
selry, it will be seen that there is but one ele- 
fact stated it, that 


according to its legal effect is that the defend- 


ment of in and stated 
ant did not sell the reversionary interest of the 
plaintiff in manner and form, ete. This as 
we have shown is no answer in law, for such 
a sale being void,it is noinjury. The clement 
of plea to the damages is addressed to a ques- 
tion of law as hus also been shown, and is bad 
on general demurrer. Clearwater v. Mere- 
dith, 1 Wall. 

So there is nothing in this plea, as we have 


before shown, which of course resulted from 


» 


av. 


the obvious insufficiency of the declaration. 
The plea was addressed to all there was in the 
declaration. But further. 
that defendants unlawfully took, sold, con- 
The plea says this taking and 


The allegation is 


verted, etc 
selling was not at all as alleged, but it was a 
mere sheriff's sale of the interest only of the 
lessees. Brouson in the Seneca Road Com- 
pany v. The Auburn and Kochester KR. RK. Co., 
5 Hill 178 says, ‘This implies something be- 
youd a mere defect It is highly 
exceptionable pleading, first to aver that the 
plaintiff’s cause of action is something other 


than he bas himself made it in his declaration, 


of form. 





and then plead to the new case thus fabrica- | 


ted for him. We have often of late set aside 


35 


' 


such pleas summarily, when they first averred 
that the general counts in asswmpsit were in- 
tended of a note, and then went on to answer 
the instead of the With the 
same propriety might a defendant first frame 


note counts. 


a count for the plaintiff and then demur.” 
Wend. 487. ‘The fault 
is that the plea addresses itself to the evidence 


”» 
23 


Sterry v. Schuyler, 


which the pleader assumed the plaintiff will 
support his case with, no matter how he has 


stated it, aud that such evidence is proposed to 


be rebutted by the matter set up in the plea. 
U.S. v. Gerault, et Ll How 30. 
not pleading at all. The plea must deal with 


als. , ‘This is 


the facts us they are set forth in the declara- 
tion. Waterford, &c., RK. RK. v. Logan, 14 Ad. 
& El. N.S. 679; Locke v. Firze, 19 C. B., N. 
S. 116: Burrows v. Hodgson, 9 Ad. & EL. 
499; Sherk v. Kudross, 3 W. & 8. 257. 
There is difference 


trespass aud trespass on the case. The former 


au essential between 
is striclé guris, wand matters in excuse or justi- 
fication must be specially pleaded, and if the 
pleas in justificution fail, the plaintiff will be 
entitled to nominal damages without proot. 
Not so in 


out of the equity nnd good conscience of the 


cuse, us the damages arise 


solely 


plaintiffs case, the allegations and proofs, 


me 
dem. 


Plowmau vy, Fastner, 6 Coldw. (Tenn.) 
It is submitted that upon authority and prin- 
ciple the general issue is about the only plea, 
except limitation, release, accord and satis- 
faction, vte., that can be on strict principles 
of pleading, pleaded to an action strictly on 
the case as the one under review. He might 
have pleaded its equivalent, but he was nut at 
liberty to plead argumentatively a few facts 
which might by possibility turn out to be a 
defence, if proved by one side or the other. 
If there was a sale in the way of plaintiff's 
recovery he must distinguish it out of the 
way so as to show a complete right of recov- 
ery—a dispersion injuring the reversionary in- 
Cowen says in The Stueben Co. Bk. 
v. Mathewson, 5 Hill 255, “A man may plead 
evidence (Colvin v. Burnett, 17 Wend. 564, ) 
It must amount 
can be taken.” 
to the plea of 
that there 
only a sale of the lessee’s interest, by averring 
that there was an absolute sale of the whole 
the This would have 
been an abandonment of the reversionary in_ 
jury assigned by dispersed, etc., and defend- 
ant would have had judgment, for the law 


teresc. 


but not any sort of evidence. 
to something on which issue 
Suppose plaintiff had replied 


sheriff's sale which averred Wits 


interest in chattels, 
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says such a sale is a nullity, and the attempt 
to sell the whole property interest is no in- 
jury and the defendant has succeeded in 
dleading the plaintiff out of court. The plea 
was, therefore, not equivalent to the general 
If 
it had been equivalent to the general issue it 


issue ; it was less and hence vo plea at all. 


would have been good on general demurrer, 
but being less it is good for nothing. But 
this portion of the plea received no attention 
from the court, evidently for the reason of 
the following concluding averment of the plea 
that the plaintiff had not sustained and would 
The in- 


not sustain any damage, ete. court 


clined first to treat this averment as though it | 
confesses inability to determine whether the 


was the whole plea, that plaintiff's damages 
were s0 infinitessimal that they eluded all 


search, and, therefore, good on general demur- | 
, worth ? 


rer ; but, secondly, held, that there was some 
element in the declaration (not pointed out,) 


uncovered by the plea and on this account| 


bud. ‘There are other points in this case that 





THE NEW JERSEY LAW JOURNAL. 


invite attention but want of space forbids. 

It is submitted that this case furnished an 
opportunity for the learned court to reaffirm 
some healthy rules of pleading, and also, as 
our reports abundantly testify, that the judge 
who wrote the opinion was the very man to 
pertorm such a task. So illustrious a judge 
cannot afford to accept the mere results avd 
dicta of English nisi prius judges who too 
frequently assume an intricate case to be 
wound up in a system of technicalities, which 
have only to be simply applied to solve the 
most complicated cases. Instance the case 
of Parker v. Riley, 3M. and W. 230, cited by 
Parke, B., 


the learned judge in his opinior. 


| plea was general issue or in avoidance, end 


with this undetermined what is the decision 


The learned judge who wrote the 
opinion in review determines these questions, 
J.J. C 


and determines them correctly. 


CampEN. N. J 


UNITED STATES CIRCUIT COURT. 


DISTRICT OF NEW JERSEY. 


PATENTS—LICENSE--JOINDER OF 
PARTIES. 
Theberath et al., who sue c.. v. The Cel 
luloid Manufacturing 
{Filed July 13, 1880. } 
Any assignment of a patent which does not 


grant an entire and unqualified monopoly is 


+ 
etl 
Company 


a mere license. 

Such a license is a several and net a joint 
contract. 

‘The surrender of a license by some of the li- 
censees does not avoid the license as to the 
others. 

The licensees who have been released from a 
contract by such surrender need not be 
joined with the remaining licensees in an 

action on the contract contained in the li- 

cense., 

On demurrer. 

Mr, Philip W. Cross for plaintiffs. 

Mr. Kays and Mr. Coult tor the de- 


fendants. 





Nixon, J. J.: This is an action for 
breach of covenant, brought originally 
in the Cireuit Court of the County of 
Essex, New Jersey, and removed by 
the plaintiffs into this Court, under the 
provisions of the act of Congress, reg- 
ulating the removal of causes, approved 
March 3, 1875. 

There was a general demurrer to the 
declaration filed in the court below, 
which the court, after argument, sus- 
tained, and leave was granted to the 
plaintiffs to amend. 

An amended declaration 
upon filed, to which defendant, after 


was there- 


craving vyer of the writing or agree- 
ment mentioned in the declaration, 
again put in a demurrer, and the ques- 
tion to be determined depends upon 
the nature and character of the con- 
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tract, on which the suit is brought. 
The declaration in substance alleges 
that the defendant corporation was the 
owner of two several patents, one for 
an improvement in treating and mould- 


ing pyroxyline, and the other for mak- 


ing 2 certain valuable substance or 
compound known as celluloid, and be- 
ing such owners, on the 10th day of 
March, 1872, by a certain indenture, 
between the defendant corporation of 
the one part and Charles M. Theber- 
ath, Jacob H. Theberath, George D. 
Drake, Samuel J. Coursen, Jr., and 
Martin M. Drake of the other part, 
sealed with the seuls of the respective 
parties, granted, conveyed and made 
over to the plaintiffs, as well as to the 
said George M. Drake, Samuel J. 
Coursen, Jr., and Martin M. Drake, 
and to each of them the full and exelu- 
sive right to use the said material 
within the United States, for 
the purpose of its application to har- 
ness, carriage and trunk trimmings, 
and for no other use or purpose what- 
ever, as a license under the above 
named letters patent, or any other 
United States letters patent, or parts 
of the same, or privileges that might 
then or thereafter be in the possession 
of the defendant corporation ; that the 
said defendant therein and thereby 
promised and agreed to prosecute at 
their own costs and expense every par- 
ty unlawfully infringing said letters 
patent, or any one, or parts of the 
same, in so far as said letters patent 
pertained to carriage, harness and trunk 
trimmings, and to afford ample protec- 
tion to the plaintiffs, as well as to said 
Coursen and the Drakes, and to each of 
them and their licensees; that the parties 
of the second part to the said agree- 
ment, in consideration for said license, 
agreed to give to the defendant cor- 
poration the sum of one thousand dol- 
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lars in cash, and as payment for the ma- 
terial specified in the writing, they and 
each of them agreed to give to the de- 
f-ndant two dollars and seventy-five 
cents for each and every pound deliv- 
ered to the party of the second part, 
ordering the same to be delivered at 
Albany, New York, and to be paid for 
within ten days after the delivery ; that 
the said parties, and each of them, 
agreed faithfully to use their best en- 
deavors to introduce the application of 
the said material to harness, trunk and 
carriage trimmings thronghout the 
United States, and to make such appli- 
cation and use a profitable branch of 
business. 

It further alleges that it was pro- 
vided by the said agreement that if 
from any cause the said defendant cor- 
poration should fail to furnish one 
hundred pounds of celluloid per day, if 
requested so to do, on ten days’ pre- 
vious written notice, or any other 
amount up to five hundred pounds per 
day, on sixty days’ notice in writing, 
then the said parties of the second part 
or either of them, should be at liberty 
to prepare the material for the purpose 
set forth in the agreement, and should 
keep books of account, showing the 
amount by weight of said material, so 
made and used by them or either of 
them, and should make returns under 
oath on the first days of January,April, 
July and October of each year during 
the continuance of the said manufacture 
of all the material thus made, and 
within ten days after each date of re- 
turn should pay to the defendant cor- 
poration the sum of one dollar as roy- 
alty for every pound of the material 
specified in the said agreement. 

The declaration then alleges that al- 


‘though the plaintiffs have always kept 


and performed all things in the license 
contained on their part to be kept and 
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performed, and although the defendant | authorizing the leenses jointly to use 
corporation was bound to furnish to! the patented article. in the manner and 
the plaintiffs celluloid in such colors | upon the terms specified in the agree 
and quantities as they desired, not to; ment, and that no action is maimtain- 
exceed one hundred pounds per day}able thereon by any number of the 
upon ten days’ notice, nor five hundred ‘licensees less than the whole number. 

pounds per day on sixty days’ notice,| The counsel for the plaintiffs on the 
yet the defendant, disregarding the | other hand contends, that the contract 
rights of the plaintiffs, refuse to deliver |is in fact an assignment of a portion 
to the plaintiffs any celluloid, though|of the patent to grantees; that the 
often requested so to do, according to| several owners of a patent are not 
the terms of the said license, and in| partners, but tenants in common, and 
quantities less than one hundred) that each part owner has the right to 
pounds per day, and have revoked or) order and use the patented article 
pretended to revoke said license, and | without the consent of the other, and 
have granted another license for the} hence that the grantor is severally lia 

same thing, covering the same territory | ble to each one of the grantees for the 
as the license herein deseribed and set! breach of the covenants of the agree 
forth to other persons, who have estab | ment 

lished a large and profitable business} 1 I think it is quite clear from the 
thereunder and have deprived plaintiffs | terms of the contract. that it must be 
of the use of the said license for » long) construed as a mere Jicense to use cel 
time to wit: from the time of granting Huloid rather than an assignment of a 
the same to the end and term of the | patent right. 

patents under which the same was} The difference between a license and 


granted ; that previons to the refusal! an assignment was determined by the 


of the defendant corporation to furnish | Supreme Court in) Gaylor v. Wilder, 
{ 


to the plaintiffs celluloid as therein set | 10 How. 477, where it was held that 
forth, the said George M. Drake, Sam-|any assignment of a patent short of 
uel Coursen, Jr., and Martin M. Drake the entire and unqualified monopoly is 
surrendered all their right, title and|a mere license. Curtis in his work on 
interest to and in the said license to patents says that whilst an assignment 
the defendant; that the defendant aec-| vests in the grantee the exelusive right, 
cepted the surrender, whereby the|either for the whole country or for a 
plaintiffs beeame the sole owners there- particalar district, of making and using 
of; and that Jacob H. Theberath has|the thing patented and of granting 
before the commencement of this suit|/that right to others. 1 license is an 
transferred and assigned all his right|aathority to exercise some of the privi 
and interest to and in the same, to the|leges secured by the patent, but which 


said Charles M. Theberath, whereby | still leaves an interest in the monopoly 





the said Charles has become and now |in the patentee, $s212—213. 

is the sole owner thereof. | In the present case the instrument 
The issue raised by the demurre1 | exeented by the parties to transfer a 

turns upon the question whether the | right to use or manufacture the patent- 

contract on which the suit is brought |ed article is called by them a license, 

is joint ov several. The counsel for|and not an assignment. This is not 

the demurrer insists that it is a license, |conclusive, but suggestive of their in- 
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tention. And all pretense of an as- 
signment is negatived by the clause 
the 


prosecute, at its own expense, every 


in which grantor covenants to 
party or parties, that unlawfully in- 
fringe the letters patent, or any one or 
parts of the same remaining in its 
possession so far as they pertain to 
earriage, harness and trunk trimmings. 
Not only did the grantor retain the 
patents bat it also retained the use 
and control of the invention, except so 
far as the same could be applied to a 
particular branch of industry or manu- 
facture, to wit: harness, carriage and 


It, 
stipulated 


and 
to 
promptly fill orders of the licensees for 


trunk trimmings. promises 


agrees, for a price, 
the material required by them in said 


manufacture, and in the event of its 
fill them 


promptitade, to wit: orders for 


failure to with reasonable 
less 
than one hundred pounds per day on 
orders for hundred 


demand : one 


pounds upon ten days notice, and 
orders for any other amount up to five 
hundred pounds upon sixty days notice; 
the licensees are at liberty to prepare 
the said material for the purpose and 
use aforesaid, to any extent needed in 
their business, by rendering quarterly 
statements under oath of the amount 
of by 


therefor the royalty of one dollar per 


their maufactare and paying 
pound for every pound manufactured 
by them. A contract with such pro- 
visions falls fairly within the definition 
of a license. 

2. Whether it is a joint contract with 
all the licensees, or several, with each 
is a more diffienlt question to answer. 
The difficulty arises from two sources. 
First, from the loose and careless use 
of words in the agreement itself. See. 
ond, from the faet that the law deter- 
mines whether a covenant is joint or 


several, much more from the subject 
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matter of the contract, than from the 
Williams Per. 


The contract on its face is 


words employed. on 
Prop. 304. 
said to be between the defendant party 
of the first part and George M. Drake, 
Samuel J. Coursen, Jr., Charles M. 
Theberath, H. Theberath 


Martin M. Drake, party of the second 


Jacob and 
part “ for themselves, their heirs, exeec- 
utors, «dministrators and assigns re- 
The 
usnal meaning of the word respectively 
It is not 
easy to say what the parties meant by 


spectively.” obvious and most 


is, “as relating to each.” 


its use in the foregoing connection. If 
it has reference to the persons compos- 
ing the party of the second part, as 
well as their heirs, exeeutors, adminis- 
trators and assigns, do not each of the 
individuals have a separate and dis- 
tinct interest in the license, and is not 
each entitled to of the 
invention in the manner and upon the 


one the use 
conditions expressed in the contract ? 
And why should there be a covenant 
with the assigns, respectively of the 
licensees, if each one had not the right 
to individually use or individually as- 
sign his interest without the coneur- 
rence of his co-licensees. 

But if} may admitted that the 
words used prima facie import a joint 


be 


covenant, yet if the covenantees have a 
separate interest in the subject matter, 
each may have a separate cause of ac- 
tion, and to this effect are all the au- 
thorities ; Windham’s case, 5 Rep. 8 
a.; Slingshoy’s ease, Ld. 19 a.; Eeeles- 
ton v. Clipsham, 1 Saund. R. 154 (1); 
James v. Emery, 8 ‘Taunt. 245 ; Thomas 
v. Pike, 4 Bibb. 420. 

Does the agreement convey to these 
licensees 2 separate interest in the sub- 
ject matter of the grant? It heenses 
them all, as individuals, to use the 
patented article.. It does say in ex- 


press terms whether they are to act 
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jointly or severally. They are to have 
the full and exclusive right of using the 
material within the United States, and 
their territories, in its application to 
harness, carriage and trunk trimmings, 
and for no other use or purpose what- 
ever. It was the interest and design 
of the patentee to have the material 
applied as largely as possible to such 
purpose. To this end the defendant 
corporation required the licensees to 
covenant and agree to use their best 
endeavors to make such application and 
use a profitable and extensive branch 
of business. 

In view of this fact it would seem 
that the licensor ought not to complain 
of any construction, which would most 
extensively introduce the patented ar- 
ticle into general use by it; application 
to harness, carriage and trunk trim- 
mings. 

But without expressing any opinion 
on this point, I think there is another 
fact appearing in the case that did not 
appear in the Court below, and which 
estops the defendant from objecting 
to the non-joinder of the other licensees 
as plaintiffs in the suit. The declara- 
tion alleges that previous to the defen- 
dants’s refusal to furnish celluloid to 
the plaintiffs, the said George M. 
Drake, Samuel Coursen, Jr., and Mar- 
tin M. Drake surrendered all their 
right, title and interest to and in said 
license to defendant, and the defendant 


accepted said surrender whereby the 


plaintiff became the sole owners thereof. 
The demurrer admits the fact alleged, 
and we have thus presented this inter- 
esting question, where five persons are 
licensed to use a patented article ant 
the licensor afterwards agrees that 
three may surrender their interest, 
whether the remaining two may still 
exercise the rights and privileges con- 
ferred by the license ? 
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I can perceive no reason why they 
should not be allowed to do so, nor why 
the defendant, after agreeing to such 
severance of interest, should not be 
estopped from setting up; that the 
released licensees did not join in the 
suit upon a contract, in which by their 
voluntary act and with the assent of 
the defendant they had no further con- 
cern. It was urged by the learned 
counsel of the defendant, on the argu- 
ment, that if the surrender and release 
took place as alleged, such act render- 
ed the whole contract void, and the 
plaintiffs were ont of court; and in 
support of this view the well recogniz- 
ed principte of law was quoted, that 
where there are mutual covenants and 
joint covenantees a release of one is a 
release of all. 

It is true that if several covenantees 
enter into joint covenants and the cov- 
enantor afterwards release one or more, 
he will not be permitted to maintain a 
suit on the covenants against the re- 
maining covenantees, because such a 
release destroyed his rigbt of action 
against the survivors. But that is not 
this case and the principle does not 
apply. Here five men acquire certain 
rights and privileges in a patented ar- 
ticle. They pay one thousand dollars 
in cash for the license, and agree to 
pay a stipulated royalty besides, for 
all that they can use in a designated 
business. The patentee subsequently 
agrees with three of the licensees, that 
they shall be released from the con- 
tract, without any 
consultation with the remaining two. 
These two, faithfully performing all 
their covenants and agreements, insist 
that the licensor shall continue to per- 
form his, as to them, and, upon failure, 
institute their suit for its breach of 
covenants. Why should the defendant 
be allowed to claim that those, whom 


and this is done 
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it has released and who have no inter-| plead and take advantage of its own 


est, should be parties and to defeat the | act to escape responsibility 


I do not 


recovery because they are not joined ?| perceive such necessity and am con- 


Nothing but the most absolute neces- 
sity would justify the court in permit- 


ting the defendant corporation thus to! 


strained to overrule the demurrer with 
costs. 


od. DISERICE COURT FOR NEW JERSEY. 


BANKRUPTCY. 
In Re, C. C. Westervelt, Bankrupt 

A note yiven to a bankrupt in his own name 

for rent of a house belonging to his wife, 
If he 
thinks the house was fraudulently conveyed 
to the wife he must file a bill to set aside 
the conveyance. 


cannot be obtained by the assignee. 


Motion for order, ete. 

Mr. W. O. Sayles for assignee. 

Messrs. Collins & Corbin for bank. 
rupt. 

Nixon, J.: This is an application 
to the court by the assignee of the 
bankrupt estate for an order directing 
the bankrupt to deliver up a certain 
promissory note, dated February 1st, 
1876, for three hundred and sixty-nine 
95-100 dollars, given to him by one 
James King for rent due for the occu- 
pancy of a house and lot, the title of 
which stood in the name of Catherine 
Westervelt, the wife of the bankrupt. 

The husband bad the possession and 
control of the note at the time the pe- 
tition in bankruptcy was filed ; but he 


did not include the same in his sched- } 


ule of assets of his estate, on the ground 
that it was for the proceeds of his 
wife’s property and belonged to her. 
He has recently instituted a suit in ber 
name in the Marine Court of the city 
of New York to collect the money due 








upon the note. This fact coming to 
the knowledge of the assignee, he has 
deemed it bis duty, acting in the inter- 
est of the general creditors, to take 
this step to obtain the custody or the 
proceeds of the note. 

I have read the testimony with care, 
and do not see my way clear to make 
the order asked for. If the real estate 
belonged to the wife at the time the 
rent accrued, the rent did not cease 
to be hers, because her husband, while 
acting as her agent, took the note in 
his rather than in her name. 

The assignee seems to be desirous 
of determining in this proceeding the 
question of the real ownership of the 
house and lot whence the rent issued. 
But it cannot he done in such a collat- 
eral way. If the assignee had grounds 
for believing that the putting of the 
title of the real estate in the name of 
the wife was a fraud upon the creditors, 
und the testimony tends strongly in 
that direction, it was his duty to the 
creditors to take the proper steps to 
have the transfer set aside. As long as 
the legal title is in her she is entitled 
to the rents; and it must remain in her 
until a court of competent jurisdiction 
weting in the case decides otherwise. 

The application must be denied, but 
under thecircumstances, without costs. 
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COURT OF ERRORS AND APPEALS OF NEW JERSEY 


ESTATE EMBARKED IN TRADE | invested in the business at the testa 


, tor’s decease, is regarded as the trade 
erry 


TSSO), | 


Krueger v : : . 
Si fund, and it requires a clear and wham 
On appeal. 
Mr. 


Mr, Hdw. Q. Neashey for xppelice.| other property to the risks of the ven 


biguous declaration of purpose in thie 
Wm. H. Morrow for appellant.) will to justify the subjection ot any 


Dixon, J., delivered the opinion of| ture. 


the court of which the following is the 
official syllabus : 
Abstract of Opinion. 
1. 


of their testator, to carry on his busi- 


Executors, empowered by the will 


ness after his decease, are personally 
liable for the debts contracted thereby. 

2. But they have « right in equity to 
indemnify themselves for the payment 


of such debts out of the property law- | 


fully embarked in the trade 
3. From such right, springs an equi- 


table right of the trade creditors to | 
if | 


to fund 


their remedy against the exccutors be 


resort such for payment, 


unavailing. 


$f. Prima facie. only the 


CASES BEFORE 


MORRIS CIRCUIT. 


ORE —-FIXTURES—SEVERANCE 


Mining G , 


May Term 


fas 
Inco 


As between mortgagor and mortgage 


ort 
taken out of the land for the purpose of be- 
ing removed and sold, and remaining on the 
premises, is personal property 

[f articles naturally belonging to the realty are 

and receive new valu 


severed from it by 


LHI: 


the 
fee simple of land was held to be thus 


5. Under certain circumstances 
‘involved. 
6. Where 


business 


executors, carrying on 


under «a will, had, without 


authority, used the proceeds of the bus 
/iness to improve lands of the testator 


jnot subjected to the risks of trade, 


and which, under the will, belonged in 


and in 
Held, That this would not jus 
tify the court in charging the estate of 
to 


remainder to married women 
fants 
these remaindermen, any extent 
with the trade debts. 

Ferry v. Laible, 4 Stew. 566, re- 


| versed. 


property | 


INFERIOR COURTS 


the labor and expense of severance, and are 
designed to be used as personal property 
they necessarily become personal property 
from the time the severance is affected with 
that intent. 
| Mr. Kdinund D. Halsey tor plain 
‘tiff. 
Mr. Le Wayne Parker wd Mr. I. 
C Pitney for defendant. 
Maaig, J. 


laration, claims 


The plauntiff, by bis dee 
3,000 of 
iron ore lying on a tract of land in 


about tons 
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Roxbury Township now owned by de- 


fendant. Defendant’s pleas were non 


cepit and property in defendant and 
plaintiff. 


stricken out on order of Judge Depue. 


not in Another plea was 
A jury being waived, the cause was 
tried before the Court. 


facts are found by me to be proved : 


The following 


Gove acquired title to the land in 
Roxbury on which the ore now is, by 
deed from George Renton, dated Oct. 
28, 1871, and at the same time gave 
Renton a purchase money mortgage 
for $6,000 thereon. 
of the deed and some time in the year 


1873, Gove mined the 


Between the date 


and raised to 


surface of the tract some 3,000 tons of 


iron ore which was piled in a heap 
thereon. This is a customary mode of 
dealing with such ore while awaiting 


sale and shipment. 


question was not effected becanse no | 


sale could be made of ore at that time, 


but it was mined and raised with a 


design to sell. The purchase money 


mortgage was assigned by Renton to 


the Globe Mutual Ins. Co., as collateral | 


to his indebtedness to the Co. of a less 
His 


maining interest therein was assigned 


amount than the mortgage. re- 
by him to Taylor & Fowler as collateral 
to a debt he owed them. 

In the last part of 1874, or the be- 
ginning of 1875, the Globe Mut. Ins. 
Co. filed a bill in the Court of Chancery 
to foreclose that mortgage. It was in 
the ordinary form and contained no 
special claim as to the ore which was 
then lying in a pile on the tract. Gove 
answered the bill and the pro- 
ceedings a decree of foreclosure and 
sale was made to raise $6,750.24, the 
amount found due on the mortgage 
and complainant's costs. This was di- 
rected to be paid thus : to complainant 
his costs and $4,151.54; to Taylor and 
Fowler, $104.52; to Renton, the re- 


36 


upou 





| By 


Sale of the ore in| 
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The Ins. Go. 
purchaser at the sheriff's sale for $5,891, 
which paid the sheriff's fees and ex 


mainder. became the 


peuses and the complainant’s costs, and 
wll the amount due complainant by the 
On April 30, 
deed for the 
describing 
the 
them with 


decree except 69 cents. 
1877, the sheriff made a 
premises to the Ins. Co., 
in 


them by metes and bounds, as 


execution. and conveying 
their appurtenances and the right of 
the parties to the cause (who were the 
lus. Co., Gove, Taylor and Fowler and 
Renton) therein to the Ins. Co. 


therein of the 


There 


was no mention ore. 


several mesne conveyances the 


/premiscs have been conveyed to the 


Bessemer Mining Co., the defendants. 
The ore has remained ina pile on the 
mortgaged premises. Defendant claims 
title to the ore. On April 28. 1877, 
Gove made a general assignment under 
the statute, for the benefit of his cred- 
itors to the plaintiff. The ore was not 
specified in his assignment or included 
in his inventory. 

Under these facts 1s plaintiff entitled 
Plaintiff. proving a gen- 
under the statutes, 
may properly claim this ore, if it is the 


succeed ? 


to 

eral assignment 
personal property of Gove, to which 
no other has paramount claim, although 
not specified in assignment or invent- 
ory ; Kays v. Doane, 3 Sto. 84; Garret- 
son v. Brown, 2 Dut. 425, S. C. 3, Dut. 
644. Defendant claims title to the ore 
in itself. It bases its claim upon the 
mortgage, the sheriff's deed, and the 
chain of deeds under which it acquired 
title to the tract. Except so far as the 
sheriff's deed passed the mortgage title 
claim under 
In respect to the Ins. 


defendants can have no 


the mortgage. 


*Co., the claim it had under the mort- 


gage was so nearly paid, that the 
maxim ‘de minimis” ought to be ap- 
plied. There is evidence that the oth- 
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But that | 
evidence seems to me to be irrelevant | 
Neither of the par- | 


er Claims have been paid 


and unnecessary, 
ties having an interest in the mortgage 
have assigned that interest to defend 
All that defendant has aequired 
the title to the 
which included in the 
sheriff. If the mort- 
gage be a lien on oris title toany other 

the benefit of the 
parties who have an interest in the 
to 
determined by the sheriff's deed. 


ant 


has been mortgage 


property was 
deed from the 


property, it is for 


mortgage. Defendant's rights are 
he 
The sheriff's deed does not profess to | 
pass the title to any personal property. 
tract of land 
If the ore was 
then a part of the tract or appurtenant 
that the 
subsequent deeds. What was the status 
of the at the 


deed ; was it realty or personalty? The 


It simply conveys the 
and the appurtenances. 


to it, then it passed by and 


ore time of the sheriff's 
question is not, whether the mortgagee | 
had a right by injunction or by order 
to stay waste under an action of eject- 
ment, Rev. p. 893 and 286 ; 
removal of the 


to prevent 


the severance and ore, | 


ora right to recover damages occa- 


sioned by its severance, Jackson v. 


Turrell, 10 Vr. 319; or a right in equity 


or otherwise to follow the severed | 


property and subject it to the lien of | 


The sole question 1s, | 


the mortgage. 
did the ore pass by the sheriff’s deed ;| 
and that is to be decided by the prin- | 
ciples settled in respect to the prop-| 
erty that passes by a deed as between | 
vendor and purchaser. 

Gove was a mortgagor in possession. | 
The legal status of a mortgagor in New| 


Jersey may be considered well settled. | 


The view that after matarityof the mort- | 
gage debt, the mortgagee became the | 


absolute owner or was In constructive | 


possession is repudiated ; Kircher v 


i¢lusion in 


Schalk, 10 Vr 335; Shields v. Lozear, 
5 Vr.496: Wade v. Miller, 3 Vr. 303. A 


mortgage is regarded, not as a Common 


| 4 
law conveyance on condition, but as a 


security for debt, the legal estate in 
the mortengee being considered as sub 
The 


mortgagor is possessed of all the inci 


sisting only for that purpose. 


(as Dixon J. said in Kircher v. Schalk) 
main - 


dents of legal ownership except that 


the mortgagee mav assert and 
tain a right to possession after default 
Until 


the mortgagee’s claim is asserted the 


and until payment of the debt. 


mortgagor is, as to third parties and 
in many respects as to the mortgage 
himself, the absointe legal owner. 

The question as to what passes by a 
deed as between vendor and purchase: 
has usually arisen in respect to what 
are rather erroneously called fixtures, 
that is, personal in their nature, which, 
when annexed to real estate with intent 
to the 


estate, become real. cases be 


with real 
These 


analogous to the case 


incorporate them 


ing quite in 
land, the principles settled in them 
will aid us in arriving at the right con 


this. The legal owner of 


‘land may annex personal property to 


intent to in 
the 
All the cases 


it, and if he does so with 
it 
realty, it becomes realty. 
on this subject are considered in 
Blauche v. Rogers, 10 C. E. Gr, 496, 
S. C. 11 C. E. Gr. 563. 
articles which have been so affixed, and 


corporate permanently with 


He may sever 


if he does so with intent to permanent- 
ly break the connection and restore the 
article to its original status, it will be- 
Finly, 12 
an intent to make 
effect to, 
thongh no actual severance has oc 
Zeller v. Adams, 3 Stew. 421 
And severance carried out to an actual 


come personalty, Heatin v. 
Pa. St. 304. 


severance has 


Even 


been given 


curred, 














sale toa third party was held to be good 
even as against the mortgagee, Kirch- 
er v. Sehalk, sep. 

There ave cases holding that mere 
severance for some temporary purpose 
and without an intent to make the ar- 
ticle severed personal property again, 
will not restore it to that character but 
it will remain part of the 
and pass with it during its temporary 
cited 


real estate 
severance. The familiar case 
the books of the mill-stone severed to 
be picked oceurs ; Goodrich v. Jones, 
2 Hill 142; Bishop v. Bishop, 11 N. 
Y. 123 ; see Walker v. Sherman, 
20 Wend. 636. So it held 
that severance of such articles by the 
to 


also 
has been 
act of God will not convert them 
personalty, Rogers v. Gillinger, (Pa.) 
6 Am. L. Reg. (O. 8.) 430. There are 
expressions in the opinion of Haines J., 
the Court 


tuelman =v. 


in 
4 Dat. 581, 

would the that 
severance will be sufficient to re- 


Outwater, 


which indicate view 
mere 
store the personal character to such 
articles without reference to the inter- 
est, but the expression was not called 
for in that case and seems to be at 
variance with principle. 

Now the legal owner of lend in pos- 
session may undoubtedly sever from 


that land much that is naturally con- 


nected with it. He may cut timber, 
quarry stone, and mine ore. These 
acts are done often at great labor and 
expense. The severed articles are 
often useless for restoration to the 
realty and only valuable to be used as 
personal property. When the sever- 


ance has been made wit! mtent to re- 
store it in another form to the land, 
e. y., timber or stone for building or 
fenees, there are cases which hold that 
the severed articles do not lose their 
character of real estate and they are 


quite uniform with the eases above refer- 
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in | 


of Errors in the case of 


is, | 


lred to respecting fixtures temporarily 


| severed. But nocase can be found,so far 
(as [ ean discern, which questions the 
| statns of articles naturally belonging 
ito the realty and severed from it re 
| ceiving new value by the labor and 
expense of severance, and designed to 


They 


necessarily become personal property 


be used as personal property. 


from the time the severance is effeeted 


with that intent. 


The following cases illustrate this 
view: In L. V. Coal Co. vy. Dock, 


62 Pa. (or St.,) 82 coal mined and not 
removed was held to be personal prop 
erty. The case is not of as much im 
portance in this cause as seemed to be 
considered on the argument. It arose 
under a peculiar lease and largely de- 
pended upon the construction given the 
language used therein. In Gile, adm’r, 
v. Stevens, 13 Gray 149, peat cut and 
lying on the ground to dry was held 
to be personal. In Riley vy. Boston 
Water Power Co., 11 Cush. 11, the 
owner of land was sustained in bring- 
ing trover for earth which defendants 
bought from a third person who had 
wrongfully removed it from his land. 
The court held the severance, though 
without consent, could be adopted by 
the owner and that changed the char- 
acter of the ground severed to person- 
alty so that trover could be brought 
for it. The case of Brachett v. Godd- 
ard, 54 Me. 309, is quite peculiar and 
difficult to place on proper principles, 
and yet illustrates this case. Timber 
trees had been cut and were lying on 
the ground as cut. They were held to 
pass with the land by a deed thereof. 
But the court admit that if they had 
been cut into logs or hewn into timber 





See also 


The 


they would not have passed. 


Cook Whitney, 16 Lil. 481. 


V. 


_ease of Noble v. Sylvester, 42 Vt. 146 is 
The owner of a 


| most nearly in point. 
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farm split from a ledge of slate a slab 
of large dimensions, intending to use 
it in building elsewhere a It 
remained lying on the ground slightly 


tomb. 


removed from its original position for 
a long time when the owner sold the 
farm. The court 
not pass by the deed. 


held the stone did 
They admitted 
that if it had been intended for build- 
ing on the farm it would have passed. 

Defendant further insists that plain- 
tiff abandoned this ore and has there- 
dut the 
dence comes far short of sustaining the 
He mined 
it and heaped it in a pile upon his own 


by lost his title to it. evi- 


claim. The ore was Gove’s. 


land in a mode customary in the busi- 


ness. The land was then sold by the 
sheriff and taken possession of by the 
purchaser and those that held under 
But there is that. 


any one of them gave notice to Gove 


him. no evidence 
to remove the ore, or objected to its 
remaining on the land, or laid any 
claim to its title within the knowledge 
of Gove until the refusal to deliver on 
I think 
the view taken by the court in the case 
42 Vermont, and in 


which a similar claim was made correct : 


demand proved in this case. 


in above cited, 
“When property of one man is left upon 
the premises of another with the knowl- 
edge and assent of the owner of such 
premises, that so long as such owner 
suffers such property to remain upon 
his premises without objection or re- | 
quest to remove, exercising no right of 
ownership over it and making no claim 
to it, just so long the title to the prop- 
erty remains the same and is not di- 
vested from the one and vested in the 
In that 
case the slab of stone had remained | 





other by mere lapse of time.” 


upon the farm for a great number of | 
years. In this 


defendant and} 
those under whom it holds, 


"ase, 
' 


took the | 
land with the pile of ore on it. | 
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made no objection, gave no_ notice, 
of title, 
acts of ownership which seem to have 


made no claim exereised no 
been brought to Gove’s or plaintiff's 
I do not think plaintiff 


ean thus be divested of the property 


knowledge. 
rn 


he got from Gove. 

Tam of opinion plaintiff must re- 
cover and I find the property in the 
that it 
properly and unlawfully detained from 


ore in him, and has been im- 
him, which is now sufficient ground for 
this action. Let judgment be entered 


for plaintiff with costs. 


ESSEX CIRCUIT COURT. 


MORTGAGE —MECHANICS’ LIEN 
SUBROGATION. 


Egbert v. DeCamp 
August 16, ISSO, 

A man held a mortgage on real estate 
on which there were several mechanics’ 
liens. All of these took priority over 
the mortgage, although it was filed 
after the The 
holder of one of these liens (Egbert) 


mortgage was made. 
obtained a judgment against DeCamp, 
The 


mortgagee paid this judgment and now 


the builder, and against the land. 


prays by petition to be subrogated to 
the rights of the plaintiff. 
Mr. John A. Cobb for the plaintiff. 
Mr. the 
fendant. 


Samuel Baldwin, for de- 

Dervr, J., granted the petition and 
declared the mortgagee to be subro- 
gated to all the rights of the plaintiff 
and entitled to use the judgment for 
all purposes for which it would be use- 
ful to him. 

The following is said to be a copy of an ad- 
“To 


be sold, one hundred and thirty suits in law, 


vertisement in a newspaper in this State : 


the property of an eminent lawyer about to 
retire from business. Note—The clients are 


They | rich and obstinate.” 
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COURT OF CHANCERY OF NEW JERSEY. 


SECURITY FOR COSTS. 


Knauss. 
1880. | 


Jones v. 
[ Decided Aug. 
There were two complainants, one of 
this State and the 
An order 


had been made directing the non-resi- 


whom resided in 


other was a non-resident. 
dent complainant to give security for 
costs. This motion was to discharge 
this order. 

Mr. B. C. Potts for complainant. 

Mr. F. Il. Piiech tor defendant. 

Van Fueer, V. C.: 


who is non-resident is not compelled 


A complainant 


to give security for costs if there is a 
co-complainant within the jurisdiction ; 
1 Hoffman's Ch. Pr. 204; 1 Daniels 
Ch. Pr. 28. The reason assigned by 
Lord Eldon in Walker v. Easterby, 6 
Vesey 612, is that in such case the de- | 





fendant has security for costs, as each | 


complainant is bound for the whole. 
The same practice was adopted in 
Winthrop v. Royal Ass. Co., Dick. 282. 
Walker v. Easterly was very similar to 
There 


were two complainants, one resident 


the ease under consideration. 


in England and the other in Franee. 
An order requiring the non-resident to 
give security and staying all proceed- 
ings until it was given, was obtained 
ex parte, and then motion was made to 
discharge the order as improvident, 
and granted without costs. 
me is 
The 
practice seems to be settled and I must 
it 
non-resident complainant to give se- 


The question snbmitted to 


one of practice, not of discretion. 
follow The order requiring the 


curity must be discharged, but without 


eosts. 


DECISIONS IN VARIOUS COURTS. 


U. S. CIRCUIT COURT, D. 
VERMONT. 


CORPORATION— INDORSEMENT 
CONDITION—WAIVER. | 


First National Bank of St. Johnsbury v, Port- 
land & Ogdensburg Railroad Co. et al 
7 May. 1880. 
A breach of the condition does not relieve a 
corporation from liability upon aconditional 
indorsement, where performance of such 


condition has been duly waived. 





The earnings of a railroad are attachable in 
the hands of a trustee, although they came | 
into his possession as the receiver of a con- | 

necting railroad. 


Mr. Luke P. Poland for plaintiff. 

Mr. Daniel Roberts for defendant. 

Wuerter, D. J.: This canse 
been tried by the court upon the writ. 


has 


ten waiver of a jury trial, and becn 
heard as to the liability of the trustees 
upon their disclosure. The defendant, 
by its treasurer, became indorser upon 
two notes made by other railroad com- 
panies, forming a connecting and con 
tinuous line with the defendant's road, 
forethe purpose of raising money for 
those companies to enable them to 
complete a small portion of the line, 
and to carry out a consolidation ar- 





%S6 


The 


fendant is a corporation of the state of 


rangement between them. de 
Maine, and the ineurring sach liability 
is brought directly within the seope of 
its corporate.powers by chapter 591 of 
the aets of the legislature of that state 
LSGS8, thereto 


of the 


for and an amendment 
The direetors 
that the 


to imdorse 


passed in IS75 


defendant voted treasurer 


should be authorized 


notes, provided that Horace Fairbanks | 


portion of the 
be 


should 


should agree that the 
completed 
full 


harmiess if 


line to be brmilt) should 


before the first note due, 
and to save the defendant 
Severe sick 
the of 

fre hie 


seasonably, and it wae waived by the 


If was not so completed 


ness of Fairbanks stood in way 


obtaining such agreement mn 


officers of the defendant on other as 


suranees, and notes were indorsed by 


the treasurer and diseounted the 


plaintiff. 
pleted before the first 


by 
The piece of road was com 
fell 


note due 


_— 4 ‘ 
The notes were not paid when due, and 


these two notes were afterwards made 
The 


facets connected 


and indorsed in renewal of them 
all the 


indorsements 


plaintiff knew 


with the by the pro 


visions of the by-laws of the defendant 
the treasurer had not authority to in- 
dorse these notes without the approval 


of the directors: andit is contended, 


in behalf of the defendant. that as the 


directors only authorized the indors« 


ment of these uotes provided I air- 
banks should give the guaranty, there 
Was ho authority, nod the ndorsements 
eould not be binding without the gua 


Phe 


the hability 


us to 


inty principal 


Oo! 


question 


th detendant arises 
mm this elaim. 


The 


didi not require 


up 


law of the defendants existence 


ny such guaranty in 


order to create such bability Phe ch- 


rectors were in no wise compelled to 


require it. They couid require it or 


sueh | 


| waive 


‘have been waived by them 
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not, and if they did require it could 
it. It and must 

The in 
the 


waiver were expected by all to be, and 


was waived, 


dorsements made pursuant to 
were, as bindine as if the condition had 
not been varied, and this ought espee 
ially to be so as to the defendant, when 
the assurances ‘dlecepted hy its direct 
ors accomplished all that the guaranty 
sought was to insure 

A question is made about the charge 
trustees because they 


ability of the 


are receivers running a rairord con 
necting with the defendant's road, and 
the effects in their hands belonging to 
the defendant consist of money receiv 
the 


course of the operation of the roads in 


us such receivers in 


ed by them 


connection with each other for freights 


dune the defendant colleeted by the 


trustees. It is argued that these funds 
ean only be reached through the inter 
position of the court which appointed 
the 


earned by the property of the receiver 


recelvers. These funds are not 


They are the earnings of the 
this 
If there is any 


ship 
defendant, and are attachable by 


process, apparently. 


‘thing about the position of the reeeiv 


ers with respect to the court whiel: 
appointed them that requires any pro 
tection to be afforded in order to pro 
tect the rights of those for whom the 
receivers were appointed, that court 
The re 
that 


this debt cannot be holden by this pro 


must afford the protection. 


ceivers do not set up any elaim 


cess ; neither do they show that any 


other person is such a claimant of the 
fund that he ought to be made a party 
to the proceedings to assert his right 
For anything that appears the money 
is the property of the defendant in the 
hands of these persons, who are also 


of 
“ause they are such receivers happen 


receivers other property, and be 



























to be in position to receive this, not as 


apart of the trust property of which 
they are appomted to take charge, buat 
because if was entrusted to them by 


the defendant As such it is liable to 
this process by the statute of Vermont. 


recs ived I: 


The amount so 


its WpPPeCcars 
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NOTES 
Mr. George M. Keasbey arrived home from 
Kurope on August 29th. 
Messrs. Bogus & Conover have removed | 
from No. 72 Broad street, and 


Office adjoining the Library of the Essex Coun- 


ty Bar Association at No. 800 Broad street 


The Essex County Bar Association will 
meet in the Library at No. 800 Broad street 
on ‘Tuesday, the 7th tast., at | o’cloek. The 


Library will be formally opened at that time. 
Mr, Herbert Boges 


Librarian. 


has accepted an appoint 


Mr. Wm 





as H. Conover 


nent 
will be his assistant 


lt is evident that the Aliany Law Journal 


was not consulted in the organization of the 
American Bar Association, Its notes upon 
the meetings of the Association are written 


iInan ill-natured, mockivy spirit. which is dis- 
courteous to the gentlemen of the Association 


the A lhany 


and unworthy of the dignity of 
Law Journal. 
the Paris Figaro aw story 


we 


We have tound in 


which we are sure have heard told by a 
the New Jersey Bar who is noted 
the 


‘Une Paysanne irlan- 


member of 


wood stories. Here is form it 


thre 


daise s’en va consulter 


for his 


takes in Migareo : 


un homme de lol. un 


jour de marche, Quy at il pour votre ser- 


vice ? demande Phomme de toi. Je voudrais 


divorce, mon mari me trompe. * Avez vous 


des preuves?’ La paysanne hesite un instant, 
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by the disclosure, $2,865.26. 


There 


the 


plaintiff for the amount of the note, 


must be judgement for 


which ts $26,904.55, and the trustees 
we adjudged chargeable on the dis 
Closure for the sum of $2,865.26, men 


froned therem 






\ \ \ 








baisant les yeux : * Eater Crols 


puls Nous, Je 


quwil west pas le pere de mon cnfant.’ 


following remarkable tithe appeared im 
New York 


Porter 


an answer filed court sore 


Daniel 


hh it 


time avo: Wellington nyalnist 


taken an} Quill, Arsinio Amabile, Raphacl Suckrat, Jim 


Libbick, Louis Somebody, Martin Jinks, Lon 
igo Louis, Joseph Amen, ‘Vony Amen, Billy 
Lonias, Bechance Godjobn, Junice Curio, Jim 
Liberto and others. It was a mechanie’s lien 
suit, most of the defendants being Italian la 
borers, and if is supposed that the extraordi 
nary production above set forth was the fruit 
of the prolonged struggle of a modern gany 
foreman with the dulcet language of the mod 


ern Roman 





NEW BOOKS. 
JaSeS ULGU- 
and Dis 
March 
St. Paul 


Tae Fepenat Reporrer. Vol. 1. ¢ 
ed and determined in the Circuit 
trict Courts of the United States 
May 1880. Peyton Boyle, editor. 
West Publishing Co. L&s0 


The Federal Reporter Which las been 
furnishing us from week to week with 
reports of the latest cases in the United 
States Circuit and District Courts through 
out the country, has come to us now im 
the form of a bound volume, and demands 
uw shelf in the Library. A whole shelf will 


have to be set apart for it, for it is evident 


that the volumes of this series will 


This 


ouly includes the numbers that have been issued 


come very 


rapidly. one contains 996 pages and 


in three months. We expressed the notion in 


our review last month of the beginning of the 
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second volume of the Federal Reporter that 
the publishers’ estimate of 6,000 pages a year 
was an extravagant one, but if we may judge 
from this volume they will probably be able 
to justify their assertion, and the extrava- 
gance may only consist in furnishing so much 
We have 


already expressed our opinion of the impor- 


for so small a sum as ten dollars. 
tance of such aseries of reports and the value 
to the Bar, and we need only add that they will 
be of great benefit to the Bench, not only in 
lightening the labor of the judges, but in en- 
abling the judges of one circuit to be familiar 
with the decisions of those in other circuits, 
aud thus tending to make the decisions of 
all the United States Courts consistent and uni- 
form. 

The volume contains cases relating to admi- 
ralty, bankruptcy, mining rights, elections, 
the constitution and other subjects which are 
especially within the jurisdiction of the Uni- 
ted States Courts ; 


are humerous cases upon subjects of general 


but besides all these there 


interest—contracts, corporations, and the lia- 
bility of stockholders, injunctions, insurance, 


assignments, agency, equity, practice and 


pleading, and many other topics. The cases 





are all reported in full with head-notes. There 
is a good index and a table of cases reported | 
and cases cited. The cases are all very re- | 
cent. The earliest were decided in January, | 
[S80. and the latest is a New Jersey case of | 
April 20th 


This appeared in pamphiet form | 
in May last. | 
| 


BOOKS RECEIVED. 
Tue Norru-Westrern Reporrer. Vol. | 
decisions of | 
the Supreme Courts of Minnesota, Wiseonsin, | 
lowa, Michigan, Nebraska and Dakota, April | 
August 30, L879. Homer C. Eller, 


St. Paul, Minn.: West 


New Series) containing all the 


“6, 1870 


editor. Publishing | 

CO. 
THE SAME. 

15, 

lishing Co., 1880. 

Vol. ILI. 


IS80 


187%). 
L879— 


Vol. Il 


IsS7t 


September 1, 
Paul: West Pub- 


November dt. 
IS7t 


Pub- 


ay 


November 
Paul West 


‘THE SAME, 


—January 10, St. 


lishing Co., 1880 
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Vol. 
St. 


THE SAME. 
April 10, 1880, 
1880. 

Tue Law or SUFFRAGE AND ELEctTIONS being 
a compendium of cases and decisions showing 


[V. January 17, 1880— 
West Publishing Co., 


the origin of the elective franchise and defin- 
ing citizenship and legal residence, together 
with clauses of the State constitution prescrib- 
ing the qualifications for suffrage and the law 
concerning the conduct of elections in the 
several States ; with an Appendix containing 
the provisions of the United States Constitu- 
and Revised Statutes the 
election of Presidents, Senators and Repre- 
sentatives, by M. D. 
‘Trenton, N. J.: Naar Day and Naar, 


tion, regulating 
Naar, Counsellor at 
law. 
L880. 

A TREATISE ON WiLLs by Thomas Jarman, 
Vol. I. Fifth Am- 
London edition with 


Hsq., in three volumes 
the fourth 
notes and references to American decisions, 
by Joseph F. Randolph and William Talcott 
of the New Jersey Bar. Jersey City : Fred 
erick D. Linn & Co., 1880. 

A ‘TREATISE ON THE LAW oF PUBLIC SCHOOLS 
by Finley Burke 
Bluffs, Lowa. New 
Co., L880. 


erican from 


Jounsellor at law. Council 


York: A. S. Barnes & 


VICE-CHANCELLOR’S CALENDAR. 


| The place of hearing is Newark, at 10 a.m. 
unless otherwise stated. } 


SEPTEMBER. 
Van Houten. 
OCTOBER, 
19, Coleman v. Wight. Mr. Bradner, Mr. 
Jackson. 
20, Winter v. 
Comstock. 
Partridge v. Wills. 
Schenck. 
26, Berla v. Mercy 
7. Bedell v. Bedell. 
Day. 
Johnson v. 
N. Voorhees. | 
Banta v. First Nat. Bank at Elizabeth. 
Mr. Emery, Mr. Cross. 


1, 2, 8 and 9, Post v. 


Colfax. Mr. Johnson, Mr. 


Mr. Mr. 


Jones, 


Mr. Morrow, Mr. Berry 
Coult & Howell. Mr. 
Mr. 


Hann. Queen, Mr. J. 





